United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 






JOINT APPENDIX 


Fob the District of Columbia Circuit 


JOHN HENRY HARMON, m, Appellant, 


WILBER M. BRUCKER, individually and as Secretary of 
the Department of the Army, Appellee, 



INDEX 


Page 

Complaint. 1 

Plaintiff’s Exhibit 1. 13 

Plaintiff’s Exhibit 2. 14 

Answer . 15 

Plaintiff’s Motion for Summary Judgment. 17 

Affidavit of John Henry Harmon, III. 18 

Supplemental Complaint. 27 

Motion by Defendant for Summary Judgment. 28 

Affidavit of Edward Duvall. 29 

Affidavit of Clair H. Thurston. 30 

Memorandum of C. E. Wilson, Secretary of De¬ 
fense, together with Department of Defense 
Directive No. 5210.9. 32 

Affidavit of Hugh M. Milton. 45 

Affidavit of David I. Shapiro in Reply. 46 

Plaintiff’s Exhibit “C”. 51 

Plaintiff’s Exhibit “ D ”. 52 

Plaintiff’s Exhibit “E”. 54 

Plaintiff’s Exhibit “ F ”. 55 

Plaintiff’s Exhibit “G”. 56 

Plaintiff’s Exhibit “H”. 59 

Plaintiff’s Exhibit “I” . 61 

Plaintiff’s Exhibit “J”. 62 

Defendant’s Exhibit 1. 63 

Defendant’s Exhibit 2. 91 

Amendment to Answer. 98 

Memorandum, by Youngdahl, J. 99 

Order, by Youngdahl, J. 105 

Notice of Appeal. 105 

Civil Docket, (U.S. D.C. D.C., C.A. No. 1972-55) .... 106 





























IN THE 


United States Court oi Appeals 

Fob the District of Columbia Circuit 


No. 13,230 


JOHN HENRY HARMON, in, Appellant, 

v. 

WILBER M. BRUCKER, individually and as Secretary of 
the Department of the Army, Appellee. 


Appeal from the United States Court for the 
District of Columbia 


JOINT APPENDIX 
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(Filed May 2, 1955) 

IN THE DISTRICT COURT OP THE UNITED STATES FOR THE 
DISTRICT OF COLUMBIA 

C.A. No. 1972-55 

JOHN HENRY HARMON, III, 601 East 226th Street, 
Bronx 66, New York, Plaintiff , 

against 

ROBERT T. STEVENS, individually and as Secretary of 
the Department of the Army, Washington 25, D. C., 

Defendant. 

Complaint 

Plaintiff, by his attorneys, complaining of the defendant, 
alleges that: 

1. Plaintiff is a natural born citizen of the United States 
and is a resident of New York, New York. 

2. Defendant Robert T. Stevens, is an individual doing 
business and residing in the District of Columbia, and is 
the Secretary of the Department of the Army, United 
States Government. Said defendant is sued individuall y 
and as Sec retary of the Department of the Army. 

3. Jurisdiction of this Court arises under Sections 11-305 
and 11-306 of the District of Columbia Code, under 28 
U.S.C., Sections 2201 and 2202, and under 5 U.S.C., Sec- ' 
tion 1009. Jurisdiction is also based on the First, Fifth 
and Sixth Amendments to the Constitution of the United 
States, and on Articles I and III thereof. 

4. Plaintiff is a graduate of Bucknell College, having 

majored in Political Science, and intends to enter 
2 law school to prepare for and complete his legal 
training in order to be admitted to the Bar of the 
State of New York. 

5. On or about the 31st day of October, 1952, plaintiff 
was duly inducted into the Armed Forces of the United 
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States Army of the United States, under and pursuant 
to the provisions of the Universal Military Training and 
Service Act of 1948, €2 Stat. 604, 50 App. U.S.C., Section 
451 et seq. 

6. On or about February 9 r 1954. plaintiff who then 
held the rank of Private E-l, Service No. U.S. 51 207 184, 
was notified by the Adjutant General of the Army that by 
order of defendant plaintiff was to reply to certain 
derogatory information which had been received concern¬ 
ing him, to wit: 

“That you— 

“a. In 1951 and 1952, were employed at Camp Lakeland 
which was reported to be a Communist operated camp. 

“b. In 1949, were employed by the Detroit Urban League 
which was reported to be a subversive organization. 

“c. In 1952, registered to vote in New York City with 
the American Labor Party. The American Labor Party 
is cited by the House Committee on Un-American Activ¬ 
ities as being under Communist control in New York City. 

“d. Solicited contributions of money for the defense of 
persons under indictment for violation of the Smith Act. 

“e. Have a father, John, who: 

(1) Was reported to be a member of the Communist 
Party. 

(2) Was a member of the Negro Labor Victory Com¬ 
mittee which is cited as subversive and Communist by 

the Attorney General of the United States. 

3 “(3) Was an official for the International Work¬ 

ers Order which is cited as subversive and Commu¬ 
nist by the Attorney General of the United States. 

(4) In 1946, was a delegate to the 10th National Negro 
Congress, an organization cited as subervise and Commu¬ 
nist by the Attorney General of the United States. 
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(5) In 1943, was an instructor at the George Washington 
Carver School which is cited as an adjunct of the Com¬ 
munist Party by the Attorney General of the United 
States. 

(6) In 1938, 1940, 1941, 1943-1947, 1949-1952, registered 
in New York City with the American Labor Party. 

“f. Have a stepmother, Susie, who from 1943 to 1952, 
registered in New York City with the American Labor 
Party. 

“g Associated wiht persons who were Communists or 
Communists sympathizers.’’ 

7. On or about March 11, 1954, plaintiff replied as fol¬ 
lows : 

“Alleg: a) Employment at Camp Lakeland, summers 
of 1951-52. 

Ans: a) To the best of my knowledge, Camp Lakeland 
caters to lower-incoming working class people. At the time 
of my employment there, Camp Lakeland was primarily 
patronized by Jewish people. However, the camp’s man¬ 
agement actively encouraged the patronage of all working 
class peoples, Negroes included. It is quite reasonable to 
assume that any person or groups of persons hostile to 
the idea of inter-group relations, would attempt to detract 
from the camp’s efforts by labelling it as communist domi¬ 
nated. 

I was employed at Camp Lakeland in 1951 as a kitchen- 
helper, and in 1952 as ass’t breakfast cook. 

“(Alleg: b) Employment by the Detroit Urban League 
in summer of 1949. 

Ans: b) I was employed by the Detroit Urban League 
in the summer of 1949 to act as a counselor in its Green 
Pastures Camp for under-privileged Negro boys 
4 and girls. A thorough check into my financial stand¬ 
ing while an undergraduate student at Bucknell Uni- 
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versity, would readily reveal that I was in continual finan¬ 
cial difficulty. Consequently, I was willing to accept the 
quickest and most reasonable employment available during 
my summer vacations. However, the National Urban 
League or its Detroit branch has never been known by me 
to have been a subversive organization. Reports to the ef¬ 
fect that it is subversive, could only be construed by my¬ 
self and certainly by Negroes all over the United States, 
as an outright attack upon the efforts of the Negro people 
to better their condition in this country, with subsequent 
hope that a democratic pattern of activity might be estab¬ 
lished for colored peoples all over the world in their ef¬ 
forts toward self and group betterment. 

“Alleg: c) American Labor Party registration in 1952. 

Ans: c) To the best of my knowledge, the American 
Labor Party is a legally recognized political organization 
in the state of New York. The right to vote for the Party 
of one's choice has from the beginning of American politi¬ 
cal maturity, been a most precious and cherished demo¬ 
cratic tenet. Notwithstanding the reports of the House 
Un-American Activities Committee, I shall as a democratic 
and loyal American continue to vote for any legally recog¬ 
nized political party of my own choosing. 

“Alleg: c) Solicitation of funds for persons under in¬ 
dictment under the Smith Act. 

Ans: c) That I knowingly solicited funds for persons 
under indictment under the Smith Act, I do not deny. I 
do however, contend both as a firm believer in the fullest 
exercise of all rights embodied in the constitution of the 
United States, and as a student of Political Science, that 
a person is innocent until proven guilty, and that the re¬ 
verse is not so. Therefore, I consider my actions in this 
matter as nothing more than the exercise of a constitutional 
prerogative. I can rely on public records to show that many 
leading legal authorities in this country, and even mem¬ 
bers of the United States Supreme Court, have not been 
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convinced of the legality or constitutionality of the Smith 
Act. 

“Alleg: e & f) Allegations concerning my father John, 
and my stepmother Susie Harmon. 

5 “Ans: e & f) It is with deepest moral indignity 

coupled with a devout sense of filial piety, that I re¬ 
fuse to answer the derogatory statements made under al¬ 
legations e and f. As neither my father nor stepmother are 
employed in any capacity by the federal government, I am 
led to the conclusion that derogatory information concern¬ 
ing them is wholly irrelevant to the case at hand. 

“Alleg: g) Knowing or acquaintance with communists 
or Communist sympathizers. 

Ans: g) I am not nor have I ever been a member of 
the Communist Party of the United States. As a rather 
talented public speaker, I have appeared before many 
groups and audiences from childhood onward. It is quite 
possible that I have known or been acquainted with Com¬ 
munists or their sympathizers. I do not however, hold -with 
the ‘guilt by association’ gimmick employed by some per¬ 
sons or groups of persons in our present day society. If 
the above gimmick is to be considered a legal procedure 
for the impugning of one person’s character, how then can 
our government’s relations with the regime of General 
Tito’s Yugoslavia be justified, when such an association 
must surely reflect in one manner or another upon a na¬ 
tion’s character?” 

8. On or about April 2, 1954, the Adjutant General, by 
order of defendant, informed plaintiff’s Commanding Of¬ 
ficer that a discharge of plaintiff as disloyal or subversive 
under the provisions of Army Regulation 615-370 had not 
been favorably considered, but that plaintiff would be as¬ 
signed to non-sensitive duty in the lowest pay grade and 
on or about April 2, 1954, the Adjutant General, by order 
of the defendant, notified plaintiff as follows: 
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6 “1. Reference is made to letter from this office 
dated 9 February 1954. 

“2. The allegations in your case and your reply thereto 
have been reviewed in the Department of the Army. It has 
been determined that you will be retained in the service 
in your present grade, that you will not be promoted and 
that upon completion of your term of service you will be 
discharged with a type of discharge appropriate to the 
character of service you have rendered as of the date you 
are eligible for separation. 

“By Order of the Secretary of the Army: 

9. On or about the 26th day of May, 1954, the Adjutant 
General, by order of defendant, rescinded the provisions of 
the order dated April 2, 1954 as aforesaid, and informed 
plaintiff’s Commanding Officer that by order of defendant, 
plaintiff would be discharged under the provisions of 
Army Regulation 615-370, and given an “Undesirable Dis¬ 
charge.” 

10. On or about the 2nd day of June, 1954, plaintiff was 
separated from the Army of the United States under the 
provisions of Army Regulation 615-370, at Transfer Point 
Camp Pickett, Virginia, with an “Undesirable Discharge.” 
A photostatic copy of plaintiff’s discharge certificate (DD 
Form 258A) is annexed hereto and made a part hereof as 
plaintiff’s Exhibit 1); a photostatic copy of plaintiff’s re¬ 
port of separation from the Armed Forces of the United 
States (DD Form 214) is annexed hereto and made a part 
hereof as Plaintiff’s Exhibit 2). 

11. The allegations in the letter of the Adjutant General, 
dated February 9, 1954, as aforesaid, relate solely to law¬ 
ful and legal activities and associations which plain- 

7 tiff carried on as part of his civilian life prior to the 
time of his induction into the Army of the United 

States on or about October 31, 1952, except that in Novem¬ 
ber, 1952, plaintiff wrote a letter to two friends suggest- 
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ing that they make a financial contribution to assist the 
defense of two individuals who had been indicted in Detroit, 
Michigan for violation of the Smith Act, the Act of June 
28, 1940, c. 439, Section 2, 54 Stat. 670, 18 U.S.C., Section 
2385. 

12. The action of defendant on or about May 26, 1954, 
ordering plaintiff discharged from the Army of the United 
States with an “Undesirable” Discharge and plaintiff’s 
discharge from the Army of the United States on June 2, 
1954, with an “Undesirable” Discharge, was arbitrary, 
capricious and in violation of the Act of June 4, 1920, c. 
227 Subchapter II, Section 1, 41 Stat. 808, as amended 
July 26, 1947, c. 343, Title II, Section 205(a), 61 Stat. 501, 
May 5, 1950, c. 169, Section 6(b), 64 Stat. 145, 10 U.S.C., 
Section 652(a), and Army Regulation No. 615-375 estab¬ 
lished thereunder. 

13. By reason of said “Undesirable” Discharge, plain¬ 
tiff has been and will continue to be deprived of substantial 
monetary benefits and rights as a veteran under both Fed¬ 
eral and State legislation, and plaintiff has encountered 
and will continue to encounter substantial prejudice in 
civilian life in situations where the type of service ren¬ 
dered in the Armed Forces of the United States, or the 
character of discharge received therefrom, has any bearing. 

8 14. The action of defendant hereinbefore alleged 

has deprived plaintiff of liberty and property with¬ 
out due process of law, and has branded plaintiff disloyal 
to his Country, arbitrarily and without basis in fact, and 
without a fair procedure or any hearing whatever. 

15. The action of defendant hereinbefore alleged was 
taken without an adequate standard of loyalty, disloyalty 
or subversion; without sufficiently definite statement of 
charges or allegations of fact; without any hearing what¬ 
ever; without evidence of disloyality without confronta¬ 
tion and cross-examination of witnesses; on the basis of 
undisclosed information which plaintiff had no opportunity 
to refute, and without a statement of the reasons plaintiff 
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was declared disloyal and/or subversive and discharged as 
“Undesirable.” The imposition of the punishment of an 
“Undesirable” Discharge without a judicial trial or an 
administrative hearing constitutes a violation of the pro- 
hibition against bills of attainer and ex post facto laws by 
punis hing pl aintiff through a determination that his serv- 
ices to th e Arm y of the United States were undesirable 
and that plai nt iff w as disloyal and/or sub ver sive. 

16. The action of defendant was based solely on allega¬ 
tions of plaintiff’s lawful political opinions, affiliations and 
associations which were the subject of the letter of the 
Adjutant General, dated February 9, 1954, as aforesaid, 
and thus violated the right of freedom of speech, opinion 
and association. The Defendant’s action constituted an 
exercise of judicial authority and power not in accordance 
with established principles of due process of law and was 
in violation of Article III of the Constitution. 

9 17. The character and efficiency of plaintiff’s serv¬ 

ice in the Army of the United States from October 31, 
1952 until the receipt of his “Undesirable” Discharge on 
June 2,1954 was “excellent,” and plaintiff’s service record 
bears two character and efficiency recommendations; the 
first, for the period November 14, 1952 to July 28, 1953, 
is marked “excellent” as to character and efficiency; the 
second, for the period August 2, 1953 to April 24, 1954, is 
marked “excellent” as to character and efficiency. 

18. Plaintiff is not now and never has been, a member 
of the Communist Party, or of any Communist cell or unit, 
or of any Communist organization, or of any organization 
that advocated the overthrow of the Government, or of any 
organization which advocated a policy of approving or 
advocating the commission of acts of force or violence to 
deny other persons their rights under the Constitution, 
or of any organization which seeks to alter the form of 
government of the United States by un-Constitutional 
means, or of any organization which, to his knowledge, has 
engaged in subversive activities of any kind or nature. 
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19. Plaintiff is, and has always been, completely and un¬ 
swervingly loyal to the Government of the United States 
and would not hesitate to lay down his life in defense of 
the United States against any and all of its enemies whom¬ 
soever. 

20. On or about the 8th day of June, 1954, plaintiff made 
an application to the Army Discharge Review Board to 
have the nature of his discharge changed from “Unde¬ 
sirable” to “Honorable,” and on the 22nd day of October, 

1954, plaintiff appeared before said Board in Wash- 
10 ington, D. C., but on or about the 15th day of No¬ 
vember, 1954 plaintiff, was informed that his appli¬ 
cation for a change of his discharge from “Undesirable” 
to “Honorable” had been denied. 

21. On or about the 1st day of December, 1954, plaintiff 
applied to the Army Board for the Correction of Military 
Records to have his discharge changed from “Undesir¬ 
able” to “Honorable,” but on or about the 27th day of 
January, 1955, plaintiff was advised that his application 
has been denied. 

22. On or about the 1st day of February, 1955, plaintiff 
requested defendant to change his discharge from “Unde¬ 
sirable” to “Honorable,” but to date defendant has failed 
and refused, and continues to fail and refuse to do so. 

23. There exists between plaintiff and defendant herein, 
an actual controversy, and plaintiff has instituted this ac¬ 
tion for the purpose, among others, of having the afore¬ 
said action of defendant in discharging plaintiff from the 
Army of the United States with an “Undesirable” Dis¬ 
charge on June 2, 1954, declared null, void, illegal, and in 
violation of the Act of June 4, 1920, c. 227, Subchapter II, 
Section 1, 41 Stat. 809, as amended July 26, 1947, c. 343, 
Title II, Section 205(a), 61 Stat. 501, May 5, 1950, c. 169, 
Section 6(b), 64 Stat. 145, and Army Regulation No. 615- 
375 established thereunder; in violation of the First, Fifth 
and Sixth Amendments of the Constitution of the United 
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States, and further in violation of Articles I and III of the 
Constitution of the United States. 

24. Plaintiff has exhausted all of the remedies 
11 available to him under applicable administrative 
procedures and has no adequate remedy at law, 
other than the instant action, under the jurisdiction con¬ 
ferred by this Court. 

25. By reason of the premises plaintiff is entitled to re¬ 
lief against defendant under the Federal Declaratory Judg ¬ 
m ent Act of Ju ne ,14, 1 934, 28 U.S .C., Sectio ns 2201 and 
2202. ' 

26. That no prior application for this or any other re¬ 
lief has been made to this or any other court. 

Wherefore, plaintiff prays for the following: 

1. That the action of defendant in discharging plaintiff 
from the Army of the United States with an ‘‘Undesir¬ 
able” Discharge on June 2, 1954, be declared to be null, 
void, illegal, and in violation of the First, Fifth and Sixth 
Amendments to the United States Constitution; in violation 
of Articles I and III of the United States Constitution, 
in violation of the Act of June 4,1920, c. 227, Subchapter II, 
Section 1,41 Stat. 809, as amended July 26,1947, c. 343, Title 
II, Section 205(a), 61 Stat. 501, May 5, 1950, c. 169, Sec¬ 
tion 6(b), 64 Stat. 145, and Army Regulation No. 615-375 
established thereunder; 

2. That plaintiff’s discharge from the Army of the 
United States on June 2, 1954, be ordered changed from 
“Undesirable” to “Honorable” as of June 2, 1954; and 
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States, and further in violation of Articles I and III of the 
Constitution of the United States. 

24. Plaintiff has exhausted all of the remedies 
11 available to him under applicable administrative 
procedures and has no adequate remedy at law, 
other than the instant action, under the jurisdiction con¬ 
ferred by this Court. 

25. By reason of the premises plaintiff is entitled to re¬ 
lief against defendant under the Federal Declaratory Judg ¬ 
m ent Act of June 14. 1 934, 28 U.S.C., Se cti ons 2201 and 
2202 . 

2G. That no prior application for this or any other re¬ 
lief has been made to this or any other court. 

Wherefore, plaintiff prays for the following: 

1. That the action of defendant in discharging plaintiff 
from the Army of the United States with an “Undesir¬ 
able’’ Discharge on June 2, 1954, be declared to be null, 
void, illegal, and in violation of the First, Fifth and Sixth 
Amendments to the United States Constitution; in violation 
of Articles I and III of the United States Constitution, 
in violation of the Act of June 4,1920, c. 227, Subchapter II, 
Section 1,41 Stat. 809, as amended July 26,1947, c. 343, Title 
II, Section 205(a), 61 Stat. 501, May 5, 1950, c. 169, Sec¬ 
tion 6(b), 64 Stat. 145, and Army Regulation No. 615-375 
established thereunder; 

2. That plaintiff’s discharge from the Army of the 
United States on June 2, 1954, be ordered changed from 
“Undesirable” to “Honorable” as of June 2, 1954; and 
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3. For such other and further relief as to this court 
may seem just and proper in the premises. 

Dickstein, Shapiro & Friedman 
350 Fifth Avenue, 

New York 1, New York 

By: David I. Shapiro 

David I. Shapiro, a member 
of the firm. 

Helen M. Rosenthal 
Helen M. Rosenthal 
918 Colorado Building 
Washington 5, D. C. 
Attorneys for Plaintiff 
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18 Filed July 19, 1955 

Answer 

Defendant answers the complaint as follows: 

1. Defendant admits the allegations of paragraph 1 of 
the complaint. 

2. Defendant admits the allegations of paragraph 2 of 
the complaint. 

3. Defendant denies the allegations of paragraph 3 of 
the complaint. 

4. For lack of knowledge and information sufficient to 
form a belief, defendant denies the allegations of para¬ 
graph 4 of the complaint. 

5. Defendant admits the allegations of paragraph 5 of 
the complaint. 

6. Defendant admits the allegations of paragraph 6 of 
the complaint. 

7. Defendant admits the allegations of paragraph 7 of 
the complaint. 

8. Defendant admits the allegations of paragraph 8 of 
the complaint. 

9. Defendant admits the allegations of paragraph 9 of 
the complaint. 

19 10. Defendant admits the allegations of paragraph 
10 of the complaint. 

11. Defendant denies the allegations of paragraph 11 
of the complaint. 

12. Defendant denies the allegations of paragraph 12 
of the complaint. 

13. Defendant denies the allegation of paragraph 13 
of the complaint that “By reason of said ‘Undesirable’ 
Discharge, plaintiff has been and will continue to be de- 
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prived of substantial monetary benefits and rights as a 
veteran under both Federal and State legislation.’’ For 
lack of knowledge and information sufficient to form a be¬ 
lief, defendant denies the remaining allegations of para¬ 
graph 13 of the complaint. 

14. Defendant denies the allegations of paragraph 14 of 
the complaint. 

15. Defendant admits that his action was taken without 
any hearing, without any confrontation and cross examina¬ 
tion of witnesses by plaintiff, and without “a statement 
of the reasons plaintiff was declared disloyal and/or sub¬ 
versive and discharged as “Undesirable,” except that the 
report of plaintiff’s separation from the Armed Forces 
(Exhibit 2 to the Complaint) stated as the reason and au¬ 
thority for separation Army Regulations 615-370. 

Except as herein admitted, defendant denies the allega¬ 
tions of paragraph 15 of the complaint. 

16. Defendant denies the allegations of paragraph 16 
of the complaint. 

17. Defendant admits the allegations of paragraph 17 
of the complaint. 

18. For lack of knowledge and information sufficient to 
form a belief, defendant denies the allegations of para¬ 
graph 18 of the complaint. 

20 19. For lack of knowledge and information suf¬ 

ficient to form a belief, defendant denies the allega¬ 
tions of paragraph 19 of the complaint. 

20. Defendant admits the allegations of paragraph 20 
of the complaint. 

21. Defendant admits the allegations of paragraph 21 
of the complaint. 

22. Defendant admits the allegations of paragraph 22 
of the complaint. 
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23. Defendant denies the allegations of paragraph 23 
of the complaint. 

24. Defendant admits the allegations of paragraph 24 
of the complaint. 

25. Defendant denies the allegations of paragraph 25 
of the complaint. 

26. Defendant admits the allegations of paragraph 26 
of the complaint. 


Additional Defenses 

1. This Court has no jurisdiction over the subject matter 
of the complaint. 

2. The complaint fails to state a claim upon which any 
relief can be granted. 

/s/ Joseph D. Guilfoyle 

Acting Assistant Attorney 
General 

/s/ Edward H. Hickey 

Attorney, Department 
of Justice 

/s/ Donald B. MacGuineas 

Attorney, Department of 
Justice 

Counsel for defendant 


22 Filed August 25,1955 

Plaintiff's Motion for Summary Judgment 

Pursuant to Rule 56(a) of the Federal Rules of Civil 
Practice, plaintiff moves this Court to enter summary 
judgment in favor of the plaintiff herein on the ground 
that plaintiff is entitled to judgment as a matter of law. 

As ground for the motion , plaintiff states that it appears 
clearly from the Complaint and Answer and the affidavit 
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of plaintiff hereto annexed that defendant’s action in dis¬ 
charging plaintiff from the Army of the United States 
with an “Undesirable Discharge” under the provisions 
of Army Regulation No. 615-370 as “disloyal or subver¬ 
sive” was arbitrary, capricious and in violation of 10 
U.S.C. Section 652(a) and Army Regulation No. 615-375 
established thereunder, and was further in violation of the 
First, Fifth and Sixth Amendments to the United States 
Constitution and Article 3, Section 3. Clause 1 thereof. 

In support of this motion, the Court is respectfully 
23 referred to the pleadings and exhibits on file and 
the annexed affidavit of plaintiff, together with the 
attached Memorandum of Points and Authorities in sup¬ 
port of plaintiff’s motion for summary judgment. 

/s/ James H. Helu:r 

1026 Woodward Building 
Washington 6, D. C. 

David I. Shapiro 

David I. Shapiro 
350 Fifth Avenue 
New York 1, New York 

Attorneys for Plaintiff 


24 Affidavit Submitted in Support of Motion for Summary 
Judgment Under Rule 56(a) of the Federal Rules of 
Civil Procedure 

State of New York ) 

County of New York ] ss: 

John Henry Harmon, III, being duly sw’orn, deposes 
and says: 

I am tjie plaintiff in the above-captioned action and sub¬ 
mit this affidavit in support of my motion for summary 
judgment under Rule 56(a) of the Federal Rules of Civil 
Procedure. 
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The following facts are undisputed or ndrmtfpd * 

On or about the 31st day of October, 1952, your de¬ 
ponent, a resident of the City and State of New York, was 
duly inducted into the Armed Forces of the United 
25 States (Army), under and pursuant to the pro¬ 
visions of the Universal Military Training and 
Service Act of 1948, 62 Stat. 604, 50 App. U.S.C., Section 
451 et seq. 

Thereafter and on or about February 9, 1954, your de¬ 
ponent, who then held the rank of Private E-l, Service 
No. U. S. 51 207 184, was notified by the Adjutant Gen¬ 
eral of the Army that by order of defendant I was to reply 
to certain derogatory information which had been re¬ 
ceived concerning me, and which is specifically set out in 
paragraph numbered “6” of the complaint. 

On or about March 11,1954, I replied to said allegations. 
My reply is set out in paragraph numbered “7” of the 
complaint. 

Subsequently, and on or about April 2, 1955, the Ad¬ 
jutant General, by Order of the Secretary of the Army, 
informed my Commanding Officer that my discharge as 
disloyal or subversive under the provisions of Army Regu¬ 
lation 615-370 had not been favorably considered. Instead, 
I was to be assigned to non-sensitive duty in the lowest pay 
grade and retained in the Army. 

At the same time, I was personally informed by the Ad¬ 
jutant General as follows: 

“1. Reference is made to letter from this office dated 9 
February, 1954. 

“2. The allegations in your case and your reply thereto 
have been reviewed in the Department of the Army. It has 
been determined that you will be retained in the service 
in your present grade, that you will not be promoted 
26 and that upon completion of your term of service 
and you will be discharged with a type of discharge 
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appropriate to the character of service you have rendered 
as of the date you are eligible for separation. 

“By Order of the Secretary of the Army.” 

However, fifty-five days later and on or about May 26, 
1954, without notice to me or providing me with a hearing, 
the Adjutant General, by Order of the Secretary of the 
Army, rescinded the provisions of the previous order and 
informed my Commanding Officer that I would be dis¬ 
charged under the provisions of Army Regulation No. 
615-370 and given an “Undesirable Discharge.” 

On or about the 2nd day of June, 1954, I was separated 
from the Army of the United States under the provisions 
of Army Regulation No. 615-370, at Transfer Point Camp 
Pickett, Virginia, with an “Undesirable Discharge.” A 
photostatic copy of my discharge certificate is annexed to 
the Complaint as “Plaintiff’s Exhibit 1”; a photostatic 
copy of my report of separation from the Armed Forces of 
the United States is annexed to the Complaint as “Plain¬ 
tiff’s Exhibit 2.” 

Tt is admitted hv defendant that the character and ef¬ 
ficiency of my service in the Army of the United States 
from October 31, 1952 until the receipt of my “Undesirable 
Discharge” on June 2, 1954, was “excellent” and that my 
service record bears two character and efficiency recom¬ 
mendations for excellent service. 

On or about the 8th day of June, 1954, approximately six 
days subsequent to the receipt of my undesirable dis- 
27 charge. I made an application to the Army Discharge 
Review Board to have the nature of my discharge 
changed from “Undesirable” to “Honorable.” However, 
on or about the 15th day of November, 1954, I was in¬ 
formed that my application was denied. 

Thereafter, and on or about the 1st day of December, 
1954, I applied to the Army Board for the Correction of 
Military Records to have the nature of my discharge 


changed from “Undesirable” to “Honorable,” but on or 
about the 27th day of January, 1955, I was advised that 
my application had been denied. 

On or about the 1st day of February, 1955, I requested 
the Secretary of the Army to change the nature of my dis¬ 
charge from “Undesirable” to “Honorable,” but to date 
he has failed and refused and continues to fail and refuse 
to do so. It is admitted by defendant that I have exhausted 
all of the remedies available to me under applicable ad¬ 
ministrative regulations and that I have no adequate 
remedy at law other than the instant action, under the 
jurisdiction conferred by this Court. 

Controverted Allegations 

It should be noted that in paragraph numbered “13” 
of the Complaint it is alleged that: 

“By reason of said “Undesirable” Discharge, plaintiff 
has been and will continue to be deprived of substantial 
monetary benefits and rights as a veteran under both Fed¬ 
eral and State legislation, and plaintiff has encount- 
28 ered and will continue to encounter substantial 
prejudice in civilian life in situations where the type 
of service rendered in the Armed Forces of the United 
States, or the character of discharge received therefrom, 
has any bearing.” 

Defendant has denied this allegation in paragraph num¬ 
bered “13” of his Answer, which reads: 

“Defendant denies the allegation of paragraph 13 of 
the complaint that ‘By reason of said “Undesirable” dis¬ 
charge, plaintiff has been and will continue to be deprived 
of substantial monetary benefits and rights as a veteran 
under both Federal and State legislation.’ For lack of 
knowledge and information sufficient to form a belief, de¬ 
fendant denies the remaining allegations of paragraph 13 
of the complaint.” 
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This Court will readily see that as a result of my *'‘Un¬ 
desirable” discharge, I have, as a matter of law, been 
specifically deprived of the following substantial monetary 
benefits and rights as a veteran both under Federal and 
State legislation: 

1. A Federal Civil Service priority (5 U.S.C., Section 
851); 

2. A New York State Civil Service priority (New York 
Civil Service Law, Section 21); 

3. “Mustering-out” pay of $200.00 (38 U.S.C., Section 
691(a) as amended); &ff i> f ,-T• 

4. A veteran’s education scholarship provided by the 
State of New York (New York Education Law, Section 
608); 

5. Many other benefits provided by the laws of the State 
of New York for veterans who have been discharged from 
the Armed Forces of the United States under “Honorable” 
conditions. (See e.g., N.Y. Soc. Wei. Law, Sect. 168; New 
York General Municipal Law, Sect. 148; New York Gen¬ 
eral Business Law, Sect. 32.) 

Moreover, under the provisions of SR-600-220-1, 
29 effective June 18, 1954, the Army provides indi¬ 
viduals who accept a discharge under the regula¬ 
tion with a “ form letter” (SR 600-200-1, Par. 29(C)(2)) 
which reas as follows: 

“I hereby accept discharge as directed by the Army Re¬ 
view Board under the provisions of SR 600-200-1. I under¬ 
stand that said discharge may be undesirable. I further 
understand that my separation from the Army effected 
by undesirable discharge will be under conditions other 
than Honorable; that I may be deprived of my rights as 
a veteran under both Federal and State legislation and 
may encounter substantial prejudice in civilian life in situ¬ 
ations where the type of service rendered in any branch of 
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the Armed Forces of the character of discharge received 
therefrom may have a bearing.” 

Consequently, it is clear as a matter of law that I have 
been deprived of substantial monetary benefits and rights 
as a veteran both under Federal and State legislation by 
virtue of said “Undesirable Discharge,” and that defend¬ 
ant’s denial fails to raise an issue of fact with respect Jto I 

the matters controverted by paragraph numbered “13” • 

of his Answer. 

In addition, I respectfully direct the Court’s attention to 
paragraphs numbered “18” and “19” of the Complaint, 
wherein it is alleged that: 

“18. Plaintiff is not now and never has been, a member 
of the Communist Party, or of any Communist cell or unit, 
or of any Communist organization, or of any organization 
that advocated the overthrow of the Government, or of 
any organization which advocated a policy of approving 
or advocating the commission of acts of force or violence 
to deny other persons their rights under the Con- 
30 stitution, or of any organization -which seeks to alter 
the form of government of the United States by un¬ 
constitutional means, or of any organization which, to 
his knowledge, has engaged in subversive activities of any 
kind or nature.” 

“19. Plaintiff is, and has always been, completely and 
unswervingly loyal to the Government of the United States 
and would not hesitate to lay down his life in defense of 
the United States against any and all of its enemies whom¬ 
soever.” 

I respectfully request the Court to note that in his An¬ 
swer, defendant controverted these allegations as follows: 

Answer, Par. “18. For lack of knowledge and informa¬ 
tion sufficient to form a belief, defendant denies the allega¬ 
tions of paragraph 18 of the complaint.” 
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This Court will readily see that as a result of my “ Un¬ 
desirable ” discharge, I have, as a matter of law, been 
specifically deprived of the following substantial monetary 
benefits and rights as a veteran both under Federal and 
State legislation: 

1. A Federal Civil Service priority (5 U.S.C., Section 

851); - 

2. A New York State Civil Service priority (New York 
Civil Service Law*, Section 21); 

3. “Mustering-out” pay of $200.00 (38 U.S.C., Section 

691(a) as amended); . 

4. A veteran’s education scholarship provided by the 
State of New York (New York Education Law, Section 
608); 

5. Many other benefits provided by the laws of the State 
of New York for veterans who have been discharged from 
the Armed Forces of the United States under “Honorable” 
conditions. (See e.g., N.Y. Soc. Wei. Law, Sect. 168; New 
York General Municipal Law, Sect. 148; New York Gen¬ 
eral Business Law, Sect. 32.) 

Moreover, under the provisions of SR-600-220-1, 
29 effective June 18, 1954, the Army provides indi¬ 
viduals who accept a discharge under the regula¬ 
tion with a “ form letter” (SR 600-200-1, Par. 29(C)(2)) 
which reas as follows: 

“I hereby accept discharge as directed by the Army Re¬ 
view Board under the provisions of SR 600-200-1.1 under¬ 
stand that said discharge may be undesirable. I further 
understand that my separation from the Army effected 
by undesirable discharge will be under conditions other 
than Honorable; that I may be deprived of my rights as 
a veteran under both Federal and State legislation and 
may encounter substantial prejudice in civilian life in situ¬ 
ations where the type of service rendered in any branch of 
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the Armed Forces of the character of discharge received 
therefrom may have a bearing.” 

Consequently, it is clear as a matter of law that I have 
been deprived of substantial monetary benefits and rights 
as a veteran both under Federal and State legislation by 
virtue of said “Undesirable Discharge,” and that defend¬ 
ant’s denial fails to raise an issue of fact with respectjtp I 
the matters controverted by paragraph nu mbered “1 3” ' 

of his Answer. 

In addition, I respectfully direct the Court’s attention to 
paragraphs numbered “18” and “19” of the Complaint, 
wherein it is alleged that: 

“18. Plaintiff is not now and never has been, a member 
of the Communist Party, or of any Communist cell or unit, 
or of any Communist organization, or of any organization 
that advocated the overthrow of the Government, or of 
any organization which advocated a policy of approving 
or advocating the commission of acts of force or violence 
to deny other persons their rights under the Con- 
30 stitution, or of any organization which seeks to alter 
the form of government of the United States by un¬ 
constitutional means, or of any organization which, to 
his knowledge, has engaged in subversive activities of any 
kind or nature.” 

“19. Plaintiff is, and has always been, completely and 
unswervingly loyal to the Government of the United States 
and would not hesitate to lay down his life in defense of 
the United States against any and all of its enemies whom¬ 
soever.” 

I respectfully request the Court to note that in his An¬ 
swer, defendant controverted these allegations as follows: 

Answer, Par. “18. For lack of knowledge and informa¬ 
tion sufficient to form a belief, defendant denies the allega¬ 
tions of paragraph 18 of the complaint.” 
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Answer, Far. “19. For lack of knowledge and informa¬ 
tion sufficient to form a belief, defendant denies the allega¬ 
tions of paragraph 19 of the complaint.” 

I believe that this Court will find it difficult to conceive 
how defendant could have pleaded a “lack of knowledge 
and information sufficient to form a belief” as to the el- 
legations contained in paragraphs numbered “18” and 
“19” of the Complaint when defendant ordered me dis¬ 
charged from the Army of the United States with an “Un¬ 
desirable Discharge” under the provisions of Army Regu¬ 
lation No. 615-370. 

Army Regulation No. 615-370 provides in Paragraph 
4(B) (L) (a) thereof that the Secretary of the Army will 
direct a discharge of military personnel below the 
31 grade of Warrant Officer, Junior Grade during 
peacetime, as follow's: 

“Direct undesirable discharge of individuals who have 
been determined by investigation to be disloyal o r subver ¬ 
sive. but in w’hose cases trial by court martial is deemed 
not feasible or warranted.” 

In short, I w’as discharged from the Army with in “Unde¬ 
sirable Discharge” because it had been determined by in¬ 
vestigation that I was “disloyal” or “subversive.” How¬ 
ever, w'hen I alleged in my complaint that I am neither 
“disloyal” nor “subversive,” the Secretary of the Army 
denies these allegations on the ground that he has a “lack 
of knowledge and information sufficient to form a belief” 
as to such matters. It is clear that if defendant had a lack 
of knowledge and information sufficient to form a belief 
as to whether I was “disloyal” or “subversive,” my un¬ 
desirable discharge under the provisions of Army Regula¬ 
tion 615-370 w'as patently arbitrary. 

Consequently, and as a matter of law, either defendant’s 
answer fails to raise an issue of fact with respect to the 
paragraphs numbered “18” and “19” of his Answer, being 
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deemed admitted for the purposes of this motion, or my 
“Undesirable Discharge” as “disloyal or subversive” was 
patently arbitrary. 

Further Admissions 

In paragraph numbered “15” of defendant’s answer, 
defendant admits that my “Undesirable Discharge” was 
effected as follows: 

32 “15. Defendant admits that his action was taken 

without any hearing, without any confrontation and 
cross examination of witnesses by plaintiff, and without ‘a 
statement of the reasons plaintiff was declared as “Unde¬ 
sirable,” ’ except that the report of plaintiff’s separation 
from the Armed Forces (Exhibit 2 to the Complaint) 
stated as the reasons and authority for separation Army 
Regulations 615-370.” 

Conclusion 

Upon the pleadings, the admissions contained in defend¬ 
ant’s answer, and the facts set forth herein, your deponent 
respectfully submits that the action of the Secretary of 
the Army which resulted in my discharge from the Army 
of the United States with an “Undesirable Discharge” be 
declared invalid for the following reasons: 

1. The action of defendant on or about May 26, 1954, 
ordering me discharged from the Army of the United 
States with an “Undesirable Discharge,” and my discharge 
from the Army of the United States on June 2, 1954, with 
an “Undesirable Discharge,” was arbitrary, capricious and 
in violation of 10 U.S.C., Section 652(a), and Army Regu¬ 
lation No. 615-375 established thereunder. 

2. The action of defendant has deprived me of liberty 
and property without due process of law, and has branded 
me disloyal to my country, arbitrarily and without basis in 
fact, and without a fair procedure or hearing. 
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3. The action of defendant was taken without any ade¬ 
quate standard of loyalty, disloyality or subversiveness; 
without any hearing whatever; without confrontation and 
cross examination of witnesses; and without the statement 

of the reasons why I was declared disloyal and/or 
33 subversive and discharged as “Undesirable;” the 
imposition of the punishment of an “Undesirable 
Discharge” without a judicial trial or an administrative 
hearing constitutes a violation of the prohibition against 
bills of attainder by punishing me through a determina¬ 
tion that my services to the Army of the United States 
were undesirable and that I was disloyal and/or subver¬ 
sive. 

4. Army Regulation No. 615-370 on which the action 
of defendant was based was un-Constitutional on its face 
and in violation of Article III, Section 3, Clause 1 of the 
Constitution and the First, Fifth and Sixth Amendments 
thereof. 

For the foregoing reasons, your deponent believes he is 
entitled to summary judgment for the relief demanded in 
the Complaint, pursuant to Rule 56(a) of the Federal 
Rules of Civil Procedure. 

John Henry Harmon, III 
John Henry Harmon, HE 

Sworn to before me this 19th day of August, 1955. 
David Israel Shapiro 

Notary Public in the State of New York 

Qualified in New York County 
No. 31-8937325 

Filed in Kings and N. Y. Co. 

Term Expires March 30, 1956 
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Filed September 8,1955 

Supplemental Complaint 

1. On July 21, 1955, subsequent to the filing of the orig¬ 
inal complaint herein, Robert T. Stevens, named as de¬ 
fendant in that complaint, resigned as Secretary of the 
Army and defendant Wilber M. Brucker took office as his 
successor. Since that date, said Wilber M. Brucker has 
adopted and continued the actions of said Robert T. Stev¬ 
ens complained of in the original complaint and has failed 
or refused to change plaintiff’s military service discharge 
from “Undesirable” to “Honorable.” 

Wherefore, plaintiff prays that the relief requested in 
his original complaint be granted against and as to de¬ 
fendant Wilber M. Brucker. 

Dickstein, Shapiro & Friedman 
350 Fifth Avenue 
New York 1, New York 

By: David I. Shapiro 
David I. Shapiro 
James H. Heller 
James H. Heller 
1026 Woodward Building 
Washington 5, D. C. 

Attorneys for Plaintiff 

82 VERIFICATION 

State of New York ) 

County of New York ) ss: 

John Henry Harmon, m, being duly sworn upon his 
oath, says that he is the plaintiff in this action, that he has 
read the foregoing Supplemental Complaint and that the 
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factual allegations contained therein are true to his own 
knowledge. 

John Henry Harmon, III 
John Henry Harmon, IH 

Subscribed and sworn to before me this 
6th day of September, 1955. 

Harold Friedman 
Notary Public 

Notary Pubilc, State of New York 
Qualified in Queens County 
No. 41-6412025 

Term Expires March 30, 1956 


91 Filed November 15,1955 

Motion by Defendant for Summary Judgment 

Defendant moves the Court for summary judgment on 
the grounds that there is no gen uine issue as to any mate¬ 
rial fact and defendant is entitled to judgment as a matter 
of law. 

In support of this motion the Court is respectfully re¬ 
ferred to the affivadits attached to and made a part of this 
motion, and to defendants accompany memorandum of 
points and authorities in support of this motion and in op¬ 
position to plaintiff’s motion for summary judgment. 

/s/ Warren E. Burger 

Assistant Attorney General 
/s/ Edward H. Hickey 
/s/ Donald B. MacQuineas 
/s/ Howard E. Shapiro 

Department of Justice 
Attorneys for defendants 
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98 Affidavit in Support of Defendant's Motion for 

Summary Judgment 

Department of Army, The Pentagon, Washington 25, D. C. 
ss: (Place where sworn) 

Edward Duvall, Colonel, Judge Advocate General Corps, 
United States Army, being duly sworn, deposes and says: 

I am Recorder and Custodian of Records of the De¬ 
partment of the Army Review Board , an administrative 
board which succeeded to the functions of the Army Per¬ 
sonnel Board, Office of the Assistant Chief of Staff, G-l, 
Personnel, United States Army, in cases arising under the 
military personnel security program. In this capacity I 
am custodian of records prepared by the Army Personnel 
Board in the matter of former Private John Henry Har¬ 
mon III, U.S. 51 207 184. From an examination of these 
records I have ascertained that on 29 March 1954 the 
Army Personnel Board recommended to the Assistant 
Chief of Staff, G-l, Personnel, that Private Harmon, who 
had been investigated as a possibl e security risk, he re¬ 
tained in the service in the lowest enlisted grade assigned 
to non-sensitive duties. This recommendation was based 
upon Paragraph 4d, Army Regulation 615-370 dated 6 
December 1950 which provides: 

99 4. Policy 


d. Retention in service.—During national emergency, 
war, or mobilization, direct retention in service, under 
continuing surveillance, of individuals in whose cases cir¬ 
cumstances and facts disclosed during the investigation l 
provide insufficient evidence or disloyalty or subversion, 
but sufficient evidence to render the individuals security 1 
risks. 

Edward Duvall 

Edward Duvall, Colonel, JAGC 
Recorder and Custodian, of Rec¬ 
ords, Department of the Army 
Review Board 
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Subscribed and sworn to before me, Cecil L. Forinash, 
Lieutenant Colonel, JAGC; 

This 28th day of September 1955. 

Cecil L. Forinash 
Cecil L. Forinash, Lt. Colonel, 
JAGC Authorized to administer 
oaths under Article 136 (a)(1), 
Uniform Code of Military Jus¬ 
tice, 64 Stat. 143 (1950), 50 
U.S.C. 736. 


100 Affidavit in Support of Defendant's Motion for 

Summary Judgment 

Department of the Army 
ss: The Pentagon 

Washington 25, D. C. 

Clair H. Thurston, Lieutenant Colonel, General Staff, 
United States Army, being duly sworn, deposes and says: 

1. I am an officer assigned to duty in the Personnel 
Actions Branch, Office of the Assistant Chief of Staff, G-l, 
United States Army. On or about 16 April 1954 I for¬ 
warded the record in the matter of Private John Henry 
Harmon, III, U.S. 51 207 184 to the Army Personnel 
Board, Office of the Assistant Chief, G-l, Personnel, for 
reconsideration in the light of Department of Defense 
Directive 5210.9 dated April 7, 1954, a copy of which is 
attached to and made a part of this affidavit. I had re¬ 
ceived the record in Private Harmon’s case from the Ad¬ 
jutant General, United States Army, who had requested 
that the Army Personnel Board reconsider Private Har¬ 
mon’s status in the Army under the aforementioned di¬ 
rective, in compliance with Paragraph One, Me morandum 
from the Secretary ofJDefense for the Secretaries of the 
Military Departments dated April 7, 1954, which required 
that a review be .made of all security cases which had 
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been closed prior to the issuance of D epartment of De¬ 
fense Directive 5210.9. A copy of this memorandum”^ 
attached to and made a part of this affidavit. 

101 2. It is personally known to me that the Assistant 

Chief of Staff,_G-l, Personnel, United Stat es Army 
on May 25, 1954 approved and-dispatched to the Adjutant 
General, United States Army* .the recommendation^ ofthe 
Army Personnel Board under the criteria of Department 
of Defense Directive 5210.9 t hat Private Harmon’s fur¬ 
ther retention in the service was inconsiste nt with the 
interests of national security and that he should there¬ 
fore be discharged with an Undesirable Discharge. 

C. H. Thurston 

Clair H. Thurston, Lieutenant 
Colonel , GS Personnel Actions 
Branch, Office of the Assistant 
Chief of Staff, G-l, Personnel 
United States Army 

Subscribed and sworn to before me Cecil L. Forinash, 
Lieutenant Colonel, JAGC, on this 29th day of Septem¬ 
ber, 1955. 

Cecil L. Forinash 

Cecil L. Forinash, Lieutenant 
Colonel , JAGC Authorized to 
administer oaths under Article 
136(a)(1), Uniform Code of 
Military Justice, 64 Stat. 143 
(1950), 50 UjS.C. 736. 
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April 7, 1954 


Memorandum for: 

The Secretary of the Army 

The Secretary of the Navy 

The Secretary of the Air Force 

Reference : 

(a) Department of Defense Directive No. 

5210.9, 7 April 1954, subject: “Military 
Personnel Security Program”. 

1. It is directed that a review be made of all cases which 
have been cleared prior to the issuance of reference (a) 
in each of the Military Departments, including officers, 
warrant officers, and enlisted personnel, both members of 
the regular armed services and the reserves. The Assist¬ 
ant Secretary of each Military Department in charge of 
manpower and personnel should be charged with personal 
supervision of this review. The attention of the Assistant 
Secretary of Defense (Manpower and Personnel) will be 
invited to any case wherein any question arises under 
critical review as to whether the retention of the ni d ,v, ‘ <q " g1 
in the armed services is clearly consistent with tfrp inter . 
est of na tional Rpfinrifv 

2. Security regulations in each Military Department 
should be reviewed to improve the safeguards against the 
entry into service of persons whose exclusion is justified 
on the groun ds of security , prior to the appointing, com¬ 
missioning or recall to active duty of any individual as 
an officer. In addition to the execution of Form 98, a na¬ 
tional agency check should be accomplished. Because of 
the difficulties attendant to this course of action in a situa¬ 
tion such as the call to active duty of newly appointed 
officers from ROTC sources, a reasonable length of time 
should be allowed to avoid the disruption of class entry 
schedules. 


3. Personnel records and all investigative records in 
regard to the security of personnel not now effectively 
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correlated shall be correlated without delay in each of 
the Military Departments to insure that full facts are 
available for prompt and fair administration of all per¬ 
sonnel matters. 


Signature authenticated by: /s/ 
Signed 


C. E. Wilson 
Secretary of Defense 


Henry E. Lofdahl 
Chief, Correspondence 
Control Section 


103 7 April 1954 

Number 5210.9 

DEPARTMENT OF DEFENSE DIRECTIVE 
Subject Military Personnel Security Program 
References: 

(a) Joint Agreement of the Secretaries of the Armed 
Forces, Subject: Disposition of Commissioned and En¬ 
listed Personnel of the Armed Forces of Doubtful Loyalty, 
dated 26 October 1948.* 

(b) Office of the Secretary of Defense Memorandum to 
Department Secretaries, Subject: Policy with Respect to 
Loyalty Examination of Inducted Persons and Disposi¬ 
tion of Inducted Persons Determined to be or Suspected of 
Being Disloyal, dated 15 November 1949.* 

(c) Office of the Secretary of Defense Memorandum to 
Department Secretaries, Subject: Policy Concerning Mili¬ 
tary Personnel who are Considered Security Risks (M- 
11B-50), 19 February 1951. # 


• Will be cancelled by this directive. 


(d) Presidential Executive Order 10450, Subject: 
Security Requirements for Government Employment, 
dated 27 April 1953. 

(e) Presidential Executive Order 10491, Subject: Amend¬ 
ment of Executive Order No. 10450 of April 27, 1953, Re¬ 
lating to Security Requirements for Government Employ¬ 
ment, dated 13 October 1953. 

I. Purpose and Scope 


A. Purpose 

1. The purpose of this directive is to effect xciss^-snih 
certai n nf thf> vari ous A rm e<L.g ervices di- 

rectives to^ apply to military personnel, the criteria for 
security programs established^ as, national policy for 
civilian personn elJiv. Executive Order lQ45Q_as_amended 
by Executive Order 1049JL 

103A 2. This directive prescribes the standard and 

criteria for the separation of military members 
from the Armed Services in the interest of national se¬ 
curity and the rejection of applicants for appointment or 
enlistment or of persons who would otherwise be inducted 
or involuntarily ordered into active military service whose 
acceptance into the services is not clearly consistent with 
the interests of national security. This is an administra¬ 
tive directive and does not preclude trial by court-martial 
when such action is considered appropriate by an Armed 
Service. It does not preclude separation on grounds oth er 
than security reasons u ndap ntW applir^Klo directives. 
j Further, procedures pursuant to this directive should not 
| be used in those cases in which security considerations are 
I not the primary reason for initiation of action with a view 
u toward separation. 

B. Scope 

This directive applies to all male and female commis¬ 
sioned officers, warrant officers, and all other members and 
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prospective members of the Armed Services, including the 
Coast Guard when the Coast Guard is operating as a part 
of the Navy Department. 

II. General. Policy 

The Department of Defense will assume that the accept¬ 
ance or retention of any member of the Armed Services is 
clearly consistent with the interest of national security un¬ 
less and until a determination to the contrary is made by 
competent authority in the Armed Service concerned. How¬ 
ever, when credible information which raises the question 
of security is received, acti on will be taken to determine 
whether acceptance o r retention is consistent with the 
interests of natiohaTsecuritv . In no case will any person, 
reasonably believed to have at any time engaged in any of 
the activities listed in VII, C, 1, below, be appointed or 
enlisted in any of the Armed Services without the approval 
of the Secretary of the Armed Service concerned. Any 
member who is separated under the provisions of the 
appropriate Armed Service directive issued in implemen¬ 
tation of this directive, or whose records reflect that he 
was separated under other authority while undergoing in¬ 
vestigation under the provisions of such directive, will not 
be appointed or enlisted in any of the Armed Services at 
a later date without the approval of the Secretary of the 
Armed Service concerned. 

III. Definition 

National Security. As used herein, the term “national 
security” relates to the protection and preservation of the 
military, economic, and productive strength of the United 
States , including the security of the government In do¬ 
mestic and f or eign affairs, against or from espionage, 
sabo tage, and s ubversion, and a ny and all acts designed 
to we aken o F destroy the United States. 

104 IV. Cancellation 

References (a), (b), and (c), above, are cancelled. 
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104 IV. Cancellation 


References (a), (b), and (c), above, are cancelled. 





36 


V. Reporting op Information 

It shall be the duty of every member of the Armed 
Services to report to his commanding officer any informa¬ 
tion coming to his attention which indicates that retention 
of any member of the Armed Services is not clearly con¬ 
sistent with the interests of national security. Investiga¬ 
tions by activities of the Armed Services will develop all 
relevant facts with special emphasis being given to_that 
information which supports or refutes an allegation stem¬ 
ming from the criteria hereinafter described. 

VI. Disposition of Pending Cases 

The processing of all security cases will be in accordance 
with instructions issued in implementation of this direc¬ 
tive. 

VII. Standard and Criteria 

A. Standard. 

The standard for appointment, enlistment, or retention 
within the Armed Services shall be that on all the avail¬ 
able information it is determined that the appointment, 
enlistment, or retention is clearly consistent with the inter¬ 
ests of national security. 

B. Criteria for Application of Standard. 

An officer or warrant officer of the Armed Services holds 
a sensitive position by virtue of his commission of war¬ 
rant regardless of the duties and responsibilities of his 
assignment. Likewise, an enlisted member whose quali¬ 
fications would normally require that he have access to 
classified information or materiel will be considered to hold 
a sensitive position regardless of the duties and responsi¬ 
bilities of his assignment. Nothing h erein will sejrve to 
preclude temporary assignment to specially^ controlled 
duty as a security-measure. However, indefinite assign- 
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ment to such duty will be made only as prescribed by the 
Secretary of the Armed Service concerned. 

C. Application of Criteria. 

1. The ultimate determination of whether acceptance or 
retention in the Armed Services is clearly consistent with 
the interests of national security must be an over-alLcoin- 
mon sense d eterminatio n, based on all available informa¬ 
tion. The activities and associations listed below, whether 
current or past and while not all inclusive, are of varying 
degrees of seriousness and warrant consideration of 
104A action to effect such determination: 

a. Commission of any act of sabotage, espionage, treason 
or sedition, or attempts-thereat or preparation therefor, 
or conspiring with or aiding or abetting another to commit 
or attempt to commit any act of sabotage, espionage, 
treason, or sedition. 

b. Establishing or continuing a sympathetic association 
with a saboteur, spy, traitor, seditionist, anarchist, or 
revolutionist, or with an espionage or other secret agent 
or representative of a foreign nation, or any representa¬ 
tive of a foreign nation whose interests are inimical to 
the interests of the United States, or with any person who 
advocates the use of force or violence to overthrow the 
Government of the United States or the alteration of the 
form of Government of the United States by unconstitu¬ 
tional means. 

c. Advocacy of use of force or violence to overthrow the 
Government of the United States, or of the alteration of 
the form of Government of the United States by uncon¬ 
stitutional means. 

d. Membership in, or affiliation or sympathetic associa¬ 
tion with, any foreign or domestic organization, associa¬ 
tion, movement, group, or combination of persons which is 
totalitarian, Fascist, Communist, or subversive, or which 
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has adopted, or shows, a policy of advocating or approving 
the commission of acts of force or violence to deny other 
persons their rights, under the Constitution of the United 
States, or -which seeks to alter the form of Government 
of the United States by unconstitutional means. (An or¬ 
ganization, movement, or group, officially designated by 
The Attorney General of the United States to be totali¬ 
tarian, Fascist, Communist, or subversive, to advocate or 
approve forcible or violent denial of Constitutional rights, 
or to seek alteration of the form of Government of the 
United States by unconstitutional means, shall be pre¬ 
sumed to be of a character thus designated until the con¬ 
trary be established). 

e. Performing or attempting to perform his duties, or 
otherwise acting, so as to serve the interests of another 
government in preference to the interests of the United 
States. 

f. Failure or refusal to sign loyalty certificate DD Form 
98; pleading protection of the Fifth Amendment or of 
Article 31, Uniform Code of Military Justice, in refusing 
to completely answer questions contained in DD Forms 98, 
390, or 39S; pleading protection of the Fifth Amendment or 

of Article 31, Uniform Code of Military Justice, or 
105 otherwise failing or refusing to answer any pertinent 
question propounded in the course of an official in¬ 
vestigation, interrogation, or examination, conducted for 
the purpose of ascertaining the existence or extent, or 
both, of conduct of the nature described in a through e 
above, and g through m below. 

g. Participation in the activities of an organization as a 
front for an organization referred to in d above, when his 
personal views were sympathetic to the subversive pur¬ 
poses of such organization. 

h. Participation in the activities of an organization 
with knowledge that it had been infiltrated by members of 
subversive groups under circumstances indicating that the 
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individual was a part of, or sympathetic to, the infiltrat¬ 
ing element or sympathetic to its purposes. 

i. Participation in the activities of an organization re¬ 
ferred to in d above, in a capacity where he should rea¬ 
sonably have had knowledge of the subversive aims or pur¬ 
poses of the organization. 

j. Sympathetic association with a member or members 
of an organization referred to in d above. 

k. Currently maintaining a close continuing association 
with a person who has engaged in activities or associa¬ 
tions of the type referred to in a through i above. A close 
continuing association may be considered to exist if the 
individual lives at the same address as, frequently visits, 
or frequently communicates with such person. 

l. Close continuing association of the type described in 
k above, even though later separated by distance, if the 
circumstances indicate that renewal of the association is 
probable. 

m. Any facts, other than as set forth in 2, below, which 
furnish reason to believe that the individual may be sub¬ 
jected to coercion, influence, or pressure which may cause 
him to act contrary to the best interests of national se¬ 
curity. Among matters which should be considered in 
this category would be the presence of a spouse, parent, 
brother, sister, or offspring in a nation, a satellite thereof, 
or an occupied area thereof, whose interests are inimical 
to the interests of the United States. 

105A 2. Separation Under Other Appropriate Directives 

or Regulations. 

Persons who fall within the criteria prescribed below 
are examples of members whose retention may not bo 
clearly consistent with the interests of national security. 
However, action will not be initiated to separate them un¬ 
der this security program unless the criteria set forth in 
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VII, C, 1, above, is also substantially involved and action 
under other Armed Service directives or regulations or 
the Uniform Code of Military Justice has been determined 
to be inappropriate. 

a. Willful violation or disregard of security regulations. 

b. Intentional unauthorized disclosure to any person of 
classified information, or of other information disclosure 
of which is prohibited by law. 

c. Any deliberate misrepresentation, falsification, or 
omission of material fact. 

d. Any criminal, infamous, dishonest, immoral, or 
notoriously disgraceful conduct, habitual use of intoxicants 
to excess, drug addiction, or sexual perversion. 

e. All other behavior, activities, or associations which 
tend to show that the member is not reliable or trustworthy. 

VIII. Administrative Policies. 

The Secretary of each of the Armed Services will pre¬ 
scribe procedures to be taken within his department to 
implement this directive. Procedures so established shall 
be governed by the following: 

A. Loyalty Certificate. 

The following persons will be required to accomplish a 
DD Form 98 ( Loyalty Certificate for Members of the 
Armed Forces). 

1. Each applicant for appointment or enlistment before 
his appointment or enlistment. 

2. Each member of a Reserve component of the Armed 
Services or retired member voluntarily entering into active 
military service with an Armed Service immediately prior 
to such entry. 

106 3. Each inductee, member of a Reserve component 

of the Armed Services or retired member entering 
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into active military service other than voluntarily, and 
other non-volunteers prior to induction or immediately 
prior to entry on active duty. 


B. Application for Appointment. 

The completed DD Form 98 and DD Form 398, and where 
applicable DD Form 390, will be attached as an inclosure 
to the application for appointment. If an applicant fails 
or refuses to accomplish the DD Form 98 in its entirety 
his appointment will be denied. If the DD Form 98 is com¬ 
pleted with qualification or entries are made thereon which 


provide reason for belief that his appointment is not 


clearly consistent with th e interests of national security . 
such ap poin tme nt will be held jn .abeyance and the app li- 
cation and allied papers will be processed as may be di¬ 
rected by the Secretary of the Armed Service concerned. 


C. Application for Enlistment. 

If an applicant for enlistment fails or refuses to accomp¬ 
lish the DD Form 98 in its entirety, his enlistment will be 
denied. If the DD Form 98 is completed with qualifica¬ 
tions or entries are made thereon which provide reason 
for belief that his enlistment is not clearly consistent with 
national security, such enlistment will be held in abeyance 
and the application and allied papers will be processed as 
may be directed by the Secretary of the Armed Service 
concerned. 


D. Members of Reserve Components of the Armed 

Services. 

If a member of a Reserve component of any Armed 
Service voluntarily entering or being involuntarily called 
or ordered into active military service fails or refuses to 
accomplish the DD Form 98 in its entirety or makes en¬ 
tries thereon which provide reason for belief that his 
entry is not clearly consistent with the interests of na- 
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tional security, he will normally not be permitted to enter 
into active military service and procedures prescribed 
by the Secretary of the appropriate Armed Service with 
a view toward separation will be followed. 

E. Inductees. 

1. Known communists will not be inducted into the 
Armed Services. 

106A 2. An inductee who refuses to accomplish satis¬ 

factorily the DD Form 98 in its entirety or who dis¬ 
closes significant derogatory information -with respect to 
his background will be accepted into the service a nd re¬ 
tained on non -s ensitive assignments in th e lowest e nlisted 
pay grade permitted b y law, pending completion of a 
thorough investigation. In the event this investigation re¬ 
veals that further retention would be inconsistent with the 
interests of national security, he will be separated under 
other than honorable conditions. Should the investigation 
disclose insufficient derogatory information to warrant 
separation in the interest of national security, he will be 
continued in the service and thereafter appropriately as¬ 
signed. Upon termination of his obligated tour of duty, 
the character of separation shall be predicated upon the 
service performed. 

F. Separation, of Members. 

1. Cases susceptible to resolution under court-martial 
procedure shall normally be so processed. 

2. Where, for any reason, court-martial proceedings are 
inappropriate, impracticable, or inadvisable, administra¬ 
tive proceedings with a view toward separation of mem¬ 
bers whose continued service may not be cl early consist ent 
with the inter ests of na tional securi ty sha ll be..initi ated in 
accordance with applicable statutory authority . 

3. In any administrative proceeding to separate a mem* 
ber of the Armed Services in the interest of national se- 
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curity, such member will be afforded an opportunity upon, 
request to present any cause why be should not be so 
separated. Reasonable time will be afforded the member : 
to present his cause; however, a period in excess of 15 days 
may be granted only in case of a showing of vital need. 
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4. Administrative procedure, as directed herein, shall 
not be trials or adjudications, but shall be directed to the 
end of obtaining factual findings and unbiased opinions by 
boards of officers that the members under investigation are, 
or are not, persons whose continued services are clearly 
consistent with the interests of national security. These 
recommendations are subject to review by th e Secr etary 
of th e Ar m ed Service co ncerned. 

I 5. In cases where the approved findings and opinions of 
j boards of officers indicate that the continued service of a 
member of the Armed Services is not clearly consistent 
' with the interests of national security, he shall be sepa¬ 
rated and the character of the separation shall be predi- -<■' 

cated upon the gravity of the reasonably substantiated in¬ 
formation in derogation. 


107 ^ 6. In the case of separation of any member of the 

Armed Services, under conditions outlined in the 
preceding subparagraph, the DD Form 214 (Report of 
Separation) will cite as authority the appropriate Armed 
Service directive under which separation is effected. 


7. If administrative proceedings hereunder culminate in 
findings by boards of officers, approved by competent de¬ 
partmental authority, to the effect that there is no reason 
for belief that retention of the member concerned is in¬ 
consistent with the interests of national security, such 
findings shall be conclusive and binding, and, may, in the 
absence of subsequently developed information substan¬ 
tially controverting the earlier findings, support assign¬ 
ment of the member to normal duties. 
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8. The actions and procedures adopted by each of the 
Armed Services in implementation of this directive shall 
emphasize and make specific provision for prompt and 
expeditious resolution of each case which may arise. 

G. Assignment Restrictions. 

During the period when a member of an Armed Service 
is under investigation for security reasons, and during the 
administrative processing of any case arising therefrom, 
the member will be placed under such restrictions with re¬ 
spect to assignments and access to classified information 
as are required to protect the interests of national se¬ 
curity. 

H. Control of Investigative Information. 

The reports and other investigative material and in¬ 
formation developed by investigations conducted pursuant 
to directives in implementation of this program shall re¬ 
main the property of the investigative agencies conducting 
the investigations. Such reports and other investigative 
material and information shall be maintained in confidence, 
and no access shall be given thereto to other departments 
and agencies conducting security programs without the 
prior approval of the Secretary of the Armed Service 
concerned. 

I. Cooperation with Investigative Agencies. 

All services will cooperate fully with Federal investi¬ 
gative agencies, and will avoid action tending prematurely 
to warn suspects that they are under suspicion or to com¬ 
promise confidential sources of information. In cases pre¬ 
senting any substantial reason for belief that retention 
in the Armed Services may facilitate investigation and/or 
prosecution by Federal agencies, such retention may be 
effected notwithstanding any other provision of this di¬ 
rective. Similarly administrative procedures with a view 
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107A toward separation as directed herein may be with¬ 
held for a reasonable period pending completion of 
necessary investigation and advice by the investigative 
agency concerned that its missions will not be hampered 
by institution of such procedures. 

IX. Action Required 

Armed Service directives and regulations implementing 
this directive will be coordinated to insure uniformity with 
respect to methods, procedures, and safeguards and for¬ 
warded so as to reach this office not later than 60 days from 
the effective date of this directive. 

X. Effective Date 

The effective date of this directive is 7 April 1954. 

C. E. Wilson 
Secretary of Defense 

108 Affidavit 

County of Arlington ) 

State of Virginia J SS: 

Hugh M. Milton, being duly sworn, deposes and says: 

I am Assistant Secretary of the Army (for Manpower 
and Reserve Forces), Department of the Army, Washing¬ 
ton, D. C. In this capacity, and under authority delegated 
to me by the Secretary of the Army, I reviewed the request 
of February 1, 1955, by counsel for John Henry Harmon 
III, to the Secretary of the Army that the character of 
Mr. Harmon’s discharge be changed from Undesirable to 
Honorable. On July 5, 1955, under the authority of 60 
Stat. 837, 5 U.S.C. 191a (1946), and 32 _Code Fed. Regs . 
Section 581.3, promulgated thereunder. I referred this re¬ 
quest together with Harmon’s application for correction 
of military records to the Army Board for the Correction 
of Military Records. By letter of July 25, 1955, Mr. Har- 
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mon’s counsel declined a hearing before the afore-men¬ 
tioned Board because all the evidence and argument he 
wished to present had been offered before the Army Dis¬ 
charge Review Board. The Army Board for the Correction 
of Military Records then considered Mr. Harmon’s appli¬ 
cation on the whole record and forwarded their recommen¬ 
dation to me, as delegate of the Secretary of the Army, for 
review as provided in 32 Code Fed. Regs. Seetirm 581.3 
(f)(2) (3). On November 10, 1955, after carefully review¬ 
ing the matter under criteria governing the Military Per¬ 
sonnel Security Program at the time of Mr. Harmon’s 
discharge, I approved the recommendation of the Army 
Board for the Correction of Military Records that Mr. 
Harmon’s request be denied. 

(s) Hugh H. Milton, II 

Assistant Secretary of the Army 

County of Arlington, State of Virginia ss: 

Subscribed and sworn to before me this 14th day of 
November 1955. 

My commission expires 7 September 1956. 

(Signed) A. F. Spacla 

Notary Public 


178 Filed November 23, 1955 

Affidavit in Reply 

State of New York ) 

County of New York ) ss ’ 

David I. Shapiro, being duly sworn, deposes and says: 

I am a member of the Bar of the Court of Appeals of 
the State of New York, and the Supreme Court of the 
United States and one of the attorneys for John H. Har¬ 
mon III, plaintiff in the within proceeding. I am fully 
familiar with all of the facts and circumstances involved 
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and make this affidavit in opposition to defendant’s cross¬ 
motion for summary judgment, rather than plaintiff, in¬ 
asmuch as plaintiff is now without the State of New York. 

The Refusal to Appear Before the Army Board for the 
Correction of Military Records 

On or about February 1, 1955, after the Army Board for 
the Correction of Military Records had, on January 

179 27, 1955, refused to entertain plaintiff’s application 
for a correction of his discharge certificate from 

“undesirable” to honorable, I wrote Hon. Robert T. 
Stevens, then the Secretary of the Army, requesting him 
to change plaintiff’s discharge from “undesirable” to 
honorable. Annexed hereto and made a part hereof as 
plaintiff’s Exhibit A is a copy of a letter from plaintiff’s 
counsel to Robert T. Stevens dated February 1, 1955. 

Thereafter and on February 4, 1955, I received a letter 
from Lt. Colonel Alfred Martin informing me that the 
matter had been turned over to the Assistant Secretary of 
the Army, Hugh M. Milton II, for reply, and that I would 
be advised as to what action the Army would take in con¬ 
nection with former Private Harmon’s undesirable dis¬ 
charge. Annexed hereto and made a part hereof as plain¬ 
tiff’s Exhibit B is a photostatic copy of letter from Lt. 
Colonel Alfred Martin to plaintiff’s counsel dated Febru¬ 
ary 4, 1955. Thereafter plaintiff waited for a response 
from Mr. Milton and, hearing nothing further, commenced 
the within action in May, 1955. 

On or about July 5, 1955, after plaintiff had filed the 
complaint herein, I received a communication from Mr. 
Milton concerning my letter of 1 February 1955 addressed 
to the Secretary of the Army. Annexed hereto as plain¬ 
tiff’s Exhibit C is a photostatic copy of a letter 

180 from Hugh M. Milton II to plaintiff’s counsel dated 
July 5, 1955. Thereafter and on July 7, 1955, I re¬ 
plied to Mr. Milton’s letter of July 5, 1955, and informed 
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him that an action had been commenced by plaintiff in 
the District Court for the District of Columbia testing the 
validity of the undesirable discharge, b ut neverthele ss 
offeredjo participate in a he aring before the A rmy Bo ard 
for the Correction of Military Re cords. Annexed hereto 
as plaintiff’s Exhibit D is a copy of a letter from plain¬ 
tiff’s counsel to Hugh M. Milton II, dated July 7, 1955. 
Thereafter and on or about July 20, 1955, I received an¬ 
other letter from Mr. Milton which informed me that the 
Executive Secretary of the Army Board for the Correc¬ 
tion of Military Records had scheduled a hearing for 27 
July 1955 in plaintiff’s case; but that the Army could not 
agree that a discharge cert ificate must be based on the 
character of the soldier’s service. Annexed hereto and 
made a part hereof as plaintiff’s Exhibit E is a photo¬ 
static copy of a letter from Hugh M. Milton II, dated July 
20, 1955. Thereafter and on July 25, 1955, and in accord¬ 
ance with Mr. Milton’s letter of July 20,1 wrote the Assist¬ 
ant Secretary of the Army that plaintiff would not appear 
before the Army Board for the Correction of Military 
Records inasmuch as it would appear that a hearing be¬ 
fore said Board “would serve no useful purpose” inasmuch 
as the Army and plaintiff were in basic disagreement on 
the law relating to the issuance of discharge certifi- 
181 cates. Annexed hereto and made a part hereof as 
plaintiff’s Exhibit F is my letter to Hugh M. Milton, 
Assistant Secretary of the Army, dated July 25, 1955. 

On or about November 10, 1955, the Assistant Secretary 
of the Army denied plaintiff’s application for a correction 
of his military record. Annexed hereto as plaintiff’s Ex¬ 
hibit G is a copy of the ruling of the defendant dated No¬ 
vember 10, 1955. 

Federal Benefits Denied by Reason of an Undesirable 

Discharge 

In plaintiff’s affidavit, duly sworn to August 17, 1955, 
and submitted in support of his motion for summary 
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judgment, plaintiff sets forth some of the benefits ac¬ 
corded veterans which he has been denied by reason of 
his Undesirable Discharge. I believe that a more exhaus¬ 
tive presentation may be helpful to the Court; accordingly, 
I am annexing hereto as plaintiff’s Exhibit H a photo¬ 
static copy of a chart entitled “Incidents of Discharge,” 
prepared in the Military Affairs Division, Office of the 
Judge Advocate General of the Army, which sets forth in 
detail all of the federal veterans’ benefits which plaintiff 
has been deprived of. 

Plaintiff was Discharged as Disloyal and/or Subversive 

under AR 615-370 

On or about July 22, 1954, after plaintiff had filed an 
application for a change of his discharge from Un- 
182 desirable to Honorable with the Army Discharge 
Review Board, I wrote a letter to Colonel James H. 
Hill, Office of the Adjutant General, Military Personnel 
Records Center, St. Louis, Missouri, requesting that the 
Discharge Review Board take immediate jurisdiction of 
plaintiff’s application for change of his discharge certifi¬ 
cate. In that letter, I informed Colonel Hill that “on the 
2nd day of June, 1954, Private Harmon was given an un¬ 
desirable discharge and was separated from the service at 
Transfer Point, Camp Pickett, Virginia, under the au¬ 
thority of AR 615-370.** 

Prior to October 22, 1954, the date of former Private 
Harmon’s “hearing” before the Army Discharge Review 
Board, I submitted a “Brief” to that Board, the opening 
sentence of which reads: 

“This brief is submitted in the case of John H. Harmon 
III, formerly private, U.S. 51 207 184, who received an 
‘undesirable’ discharge on June 2, 1954, under the pro¬ 
visions of AR 615-370.” 

On or about November 29, 1954, after having been in¬ 
formed that the application had been denied, I wrote the 
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Adjutant General requesting “a copy of AR 615-370, un¬ 
der which Mr. Harmon received his ‘undesirable’ discharge 
on June 2, 1954 ...” I further pointed out that since an 
appeal was being made to the Army Board for the Cor¬ 
rection of Military Records, “a copy of AR 615-370 
183 would be most helpful.” Annexed hereto as plain¬ 
tiff’s Exhibit I is a copy of a letter from me to the 
Adjutant General dated November 29, 1954. On or about 
December 17, 1954, I received a letter from the Adjutant 
General in which he stated: “There is also enclosed for 
your information a photostatic copy of Army Regulations 
615-370.” Annexed hereto as plaintiff’s Exhibit J is a 
photostatic copy of a letter from the Adjutant General 
to me dated December 16, 1954. 

On or about February 1, 1955, after the Army Board for 
the Correction of Military Records had denied an applica¬ 
tion for appeal, I wrote the Secretary of the Army (Ex¬ 
hibit A heretofore annexed) stating: “But on June 2, 
1954, Private Harmon received an undesirable discharge 
and was separated from the service tinder the authority 
of AR 615-370.” 

On or about July 20, 1955, pursuant to Mr. Milton’s in¬ 
structions, I received in my office a copy of a Case Sum¬ 
mary prepared by Examiner Bernard Eisenberg for the 
Army Board for the Correction of Military Records. That 
case summary discloses that plaintiff’s Service Record is 
marked: “Appl. was issued an undesirable discharge on 
2 Jun 54, UP AR 615-370.” A copy of the case summary 
will be handed up to the Court on the argument of this 
motion. 


Nev er once, prior to the time plaintiff’ s motion 
184 for summary jud gment was fi led a ttac king defend¬ 
ant’s answer a s not compl yi ng with Ru les 8(b) and 
11 of the Federal Rules of Civil Procedure, was I, or 
riaintiff, or anyone else I know of, informed that p laintiff 
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was not discharged as disloyal or subversive under AR 
615-370 .' 

Sworn to before me this 22 day of November, 1955. 

David I. Shapiro 
David I. Shapiro 

Harold Friedman 
Notary Public, State of New York 
Qualified in Queens County 
No. 41-6412025 

Term Expires March 30, 1956 

189 Plaintiff's Exhibit "C" 

DEPARTMENT OP THE ARMY 
OFFICE OF THE ASSISTANT SECRETARY 

Washington 25, D. C. 

In Reply Refer to: 

July 5, 1955 

Mr. David I. Shapiro 
Dickstein, Shapiro & Friedman 
Empire State Building 
350 Fifth Avenue 
New York 1, New York 

Dear Mr. Shapiro: 

This is in further reference to your letter of 1 February 
1955, addressed to the Secretary of the Army, concerning 
the discharge of John H. Harmon, III, US 51 207 184. 

Based on all information now available on the case of 
Mr. Harmon, it would appear that the initial action to 
effect his removal from the service with an undesirable dis¬ 
charge and that the subsequent action by the Army Dis¬ 
charge Review Board was consistent with the criteria es¬ 
tablished by the Department of Defense. This information 
may not, however, include all of the facts. 
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Accordingly, to insure that the ends of justice are 
served I have instructed the Army Board for the Cor¬ 
rection of Military Records to undertake a fresh evalua¬ 
tion of the entire easel You will be informed in advance 
of the scheduled date for the hearing. At the hearing Mr. 
Harmon will have the opportunity to present in his own be¬ 
half any evidence he may wish to have considered. 

Sincerely yours, 

Hugh M. Milton II 
Hugh M. Milton II 
Assistant Secretary of the Army 

190 Plaintiffs Exhibit "D" 

July 7, 1955 

Hon. Hugh M. Milton II 
Assistant Secretary of the Army 
Department of the Army 
Office of the Assistant Secretary 
Washington 25, D. C. 

RerHarmon, John H., Ill US 51 207 184 
Dear Mr. Milton: 

With respect to your letter of July 5, 1955, please be 
advised that during the month of May, 1955, an action was 
commenced by Mr. Harmon in the United States District 
Court for the District of Columbia, contesting the validity 
of his “Undesirable” Discharge. 

Essentially, it is believed that since Mr. Harmon’s serv¬ 
ice record bears character and efficiency ratings of “ex¬ 
cellent,” his discharge certificate must be changed from 
“Undesirable” to “Honorable.” Examination of our file 
indicates that your office has all the facts in the case that 
we are aware of. As a matter of fact, w r e based our ap¬ 
peal to the Army Board for the Correction of Military 
Records on the testimony adduced before the Army Dis- 
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charge Review Board together with Mr. Harmon’s service 
records, which were then before the Board. We have no 
additional facts to present on Mr. Harmon’s behalf, ex¬ 
cept, of course, character testimony, but I do not believe 
such evidence germane to the issue. 

It should be noted that while I hold no brief for Mr. 
Harmon’s past political associations, nor his attempt to 
secure contributions from friends to aid the defense of 
two individuals indicted under the Smith Act, none of this 
seems pertinent to the issue in question. That is, that the 
discharge certificate must accurately and adequately re ¬ 
flect the character of Mr. Harmon’s military service. In¬ 
asmuch as the character of his service, as set forth in his 
service record, is “excellent,” he should have received an 
“Honorable Discharge.” 

191 If it is your belief that the Army Board for the 
Correction of Military Records is ready to accept 
this basic premise, which we consider to be the law. I most 
gratefully accept, on Mr. Harmon’s behalf, your offer to 
participate in said Board’s “fresh evaluation of the entire 1 
case.” In the event I am mistaken with respect to the 
import of your letter, an appearance before the Board 
would appear to be pointless, since we should be unable to 
introduce additional evidence on the issue in question. 
Accordingly, I should appreciate your thinking on this 
matter so that I may advise the Department of Justice 
with respect to our future conduct in the litigation now 
pending in the District Court. 

Very truly yours, 

Dickstein, Shapiro & Friedman 
By: 

David I. Shapiro 


DIS :LR 
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192 Plaintiff's Exhibit "E" 

DEPARTMENT OF THE ARMY 
OFFICE OF THE ASSISTANT SECRETARY 

Washington, D. C. 

July 20, 1955 

David I. Shapiro, Esquire 

350 5th Avenue 

New York 1, New York 

Dear Mr. Shapiro: 

Reference is made to your letter dated 7 July 1955 where¬ 
in you request that the Army Board for Correction of 
Military Records consider the entitlement of Mr. John H. 
Harmon III to an honorable discharge based solely upon 
the character of his military service. 

Under policies governing the Military Personnel Se¬ 
curity Program, the Department of the Army cannot ac¬ 
quiesce in your request that the Board’s consideration be 
thus limited. The Board ’s consideration will_be,based upon 
all material evidence of reco rd, in order that a determina- 
tion may be made relative to error or injustice in the in¬ 
stant case. 

I have been informed by the Executive Secretary of the 
Board that Mr. Harmon’s case has been scheduled for 
hearing at 9:00 A.M., Wednesday, 27 July 1955. It would 
be appreciated if you will advise the Board by registered 
mail whether or not you intend to appear on the scheduled 
date. 

Sincerely yours, 

Hugh M. Milton II 
Hugh M. Milton II 

, Assistant Secretary of the Army 
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193 Plaintiff's Exhibit "F" 

July 25, 1955 

Hugh M. Milton, II 
Assistant Secretary of the Army 
Office of the Assistant Secretary 
Washington 25, D. C. 

Re: John H. Harmon, III 
Honorable Sir: 

In view of your response dated 20 July, 1955 to my letter 
date 7 July, 1955, it would appear that a hearing before 
the Army Board for the Correction of Military Records 
would serve no useful purpose. 

All of the evidence we have to offer has already been 
submitted to the Army Discharge Review Board. Our 
legal position has been set forth in our brief heretofore 
filed with that Board. All of this material is now in the 
hands of the Army Board for the Correction of Military 
Records. 

Inasmuch as you point out that the Board may make a 
determination relative to error or injustice in the instant 
case, it certainly would have the power to do so on the 
basis of the record before it. Unfortunately we have no 
new evidence to present, for if we did, we would be most 
desirous of an opportunity to appear in person before 
the Board. 

Accordingly, I am informing the Executive Secretary of 
the Army Board for the Correction of Military Records 
that all of our evidence and our legal position was set forth 
during the hearing before the Army Discharge Review 
Board and in view of our inability to furnish additional 
evidence with respect to the matters in question, we will 
not appear before the Board for the Correction of Military 
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Records on 27 July 1955, as we have no additional material 
to offer in support of our client’s position. 

Sincerely yours, 

David I. Shapiro 

DIS:LR 

cc: Executive Secretary 

Army Board for the Correction of Military Records 
Pentagon Bldg., Room IE-512, Washington 25, D. C. 
[Registered Mail, Return Receipt Requested] 

194 Plaintiff's Exhibit "G" 

department of the army 
Washington 25, D. C. 

14 November 1955 

In Reply Refer to: 

David I. Shapiro, Esquire 

350-5th Avenue 

New York 1, New York 

Dear Sir: 

Further reference is made to the application for cor¬ 
rection of military record, submitted by your office in be¬ 
half of John H. Harmon III, US 51 207 184. 

Under the provisions of Paragraph 21b, Army Regula¬ 
tions 15-185, 18 July 1955, there is inclosed a copy of the 
decision of the Assistant Secretary of the Army in the 
matter. 

Sincerely yours, 

Gerald C. Cowden 
Gerald C. Cowden 
Executive Secretary 
Army Board for Correction 
of Military Records 

Incl: 

Memo dated 10 Nov 1955 
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195 Nov. 10, 1955 

AG 201 —Harmon, John H., Ill 
US 51 207 184 

Memorandum for the Adjutant General : 

Having approved the findings, conclusions and recom¬ 
mendation of the Army Board for Correction of Military 
Records in the case of John H. Harmon III, US 51 207 
184, and under the provisions of Section 207 of the Legis¬ 
lative Reorganization Act of 1946, as amended (Public 
Law 220, 82d Congress), and General Ord ers 67, dated 10 
September 1954 , it i s d irected.: 

That in the case of John H. Harmon III, his application 
for correction of military records, dated 1 December 1954, 
be, and hereby is, denied. 

(Sgd) Hugh M. Milton II 
Hugh M. Milton II 
Assistant Secretary of the Army 
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Headstone Marker 

Xllglble 

Xllglble 

Rot Xllglble 

Rot Xllglble 

Xot Xllglble 

Xot Xllglble 

Rot Xllglble 

Xot Xllglblo 

Musterlng-out Payment* 

Eligible 

Xllglble 

Rot Xllglble 

Not Xllglble 

Rot Xllglble 

Xot Xllglble 

| Rot Xllglble 

Rot Xllglble 

Payment for Accrued Leave 

Eligible 

Xllglble 

Rot Xllglble 

Rot Xllglble 

Rot Xllglble 

Xot Xllglble 

' Xot Xllglble 

Rot Xllglblo 

Retirement Pay for Reserve* 
under title III, act of 29 
June 10h8 (62 Stat. 1087) 

Xllglble 

Xllglble 

Xllglble 

Xllglble 

Xllglble 

Xllglfle 

Xllglble 

Xllglble 

Transportation Allowance for 
Dependents and Shipment of 
Household Goods 

Xllglble 

Eligible 

Rot Xllglble 

lot Xllglble 

Rot Xllglble 

Rot Slglble 

Rot Xllglble 

Xet Xllglble 

Transportation In Kind 

Xllglble 

Xllglble 

Xllglble 

Xllglble 

Xllglble 

Xllglolo 

Xllglble 

Xllglble 

Burial In Rational Cemetery 

Eligible 

Xllglble 

Rot Xllglble 

Rot Xllglble 

Xot Xllglble 

Rot Xllglblo 

Xot Xllglble 

Rot Xllglblo 

Dse of Wartime Title; Wear 
of Dnlfora of Wartime Grade 
unon Occasions of Ceremony 

Eligible 

Xllglble 

Rot Xllglble 

Xot Xllglble 

Rot Xllglble 

Xot Xllglble 

Rot Xllglble 

Xot Xllglble 

Admission to Soldiers' Home 









Benefits Administered by the 
Teterans' Administration 









'Compensation for Servloe 
Connected Disability 

Eligible 

Xllglble 

Xllglble* 

Xllglble* 

Xllglble* 

■ot iiicibi* 

1 

Xot Xllglble 

lot Xllglble 

Pension for Ron-Service- 
Connected Disability 

Xllglble 

Xllglble 

Xllglble* 

Xllglble* 

Xllglble* 

Vot Eligible 

! 

lot Xllglble 

Xot Xllglblo 

’'•■eattonal Rehabilitation 

Xllglble 

Xllglble 

Xllglble* 

Xllglble* 

Eiigioie* 

Rot Xllglble i 

Xet Xllglble 

Xot Xllglble 

Education and Training 

Xllglble 

Xllglble 

Xllglble* 

Xllglble* 

Xllglble* 

lot Xllglblo 

Xot Xllglble 

■01 Xllglble 

Loans 

Xllglble 

Xllglble 

Xllglble* 

Xllglble* 

Xllglble* 

Rot Xllglble 

aov Eligible 

■ot Xllglble 

Unemployment iCcopensatlon 

Eligible 

Xllglble 

Xllglble* 

Xllglble* 

Xllglble* 

■ot Xllglble 1 

■ot Xiigiole 

Xot Xllglble 

Sreelal Roaring 

Eligible 

Xllglble 

Xllglble* 

Xllglble* 

Xllglble* 

Xot Xllglble 

Xot Xllglble 

■ot Xllglble 

Hospitalisation 

Eligible 

Xllglble 

Kligiole* 

Xllglble* 

Xllglble* 

lot siigibi# 

1 

Xet Xllglble 

■ot Xllglble 

Domteiliary Car# 

Xllglble 

Xllglble 

Xllglble* 

Xllglble* 

Xllglble* 

Rot Rllgioxe 

mot Xllglble 

■ot Xllglble 
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Section 1. net of 1 July 19»*S (62 Stat. 1215; & U.S.C. 279») 

Musterlng-Out Payment Act of 19 1 * 1 * (5* Stet. 8 ). as aaendsd (38 D.S.C. 

691 et seq.)Title T.Teterane'ReadJustaent Asslstancs Act. 19521 bbStat. 688 ) 

Armed forces Leave Act of 19^*6 (60Stet-963) ,es aaended(37 D.S.C.3? st set 

Title III, Army and Air force Titallsatlon and Retirement Xquallsatlen | 
Act of I 9 US (62 Stat 1057), as saended (10 D.S.C. 103b st seo.) 

Paragraphs 7000, 8009 ( 5 ). Joint Travel Regulation! 

I 

Paragraph 530 O. Joint Travel Regulations 

Section 1, act of lb May 19»*8 (62 Stat. 23>»; & D.S.C. 281) 

Section 2, act of 21 June 1930 (e.563. *6 Stat. 7*3: 10 D.S C. 1028b) 


l< 


Act of 20 March 1933 <UX Stat. 8 ).as aaended (38 D.S.C. 701 et eeq.) 
Act of 11 May 1951 (c>9, 65 Stat.bO; 38 D.S.C. 7 U 5) 1 

TWterans- Regulation Ro. 1 (a) .as aaendsd.Parts I end 11(38 D.S.C, Rote 
Chapter 12) 

Act of 20 Marcn i^JJ » u 8 Stat. 8 ),ae aaended (38 U-S.C. 701 et seo.) 

. . - .. I.A Cr «... IiA. TV TT «: I* vhc) 


Teterans Regulation Ro. 1(a),me aaended.Part TIK 38 U.S.C. Rote Chn-oterl?) 
Act of 28 Daceaber l© 50 (c:1176.6b Stat. 1121),ae amended(38U.S.C. 701a) 
Title II,Teterane' Reodjustaent Assistance Act of 1°52 tbb3tat.bb3) 


feterans Regulation Ro. 1 (a).aa aaended.Part Till (t 8 D.S.C. Rote 
Tlti* II, Teterane* Readjustment Assistance Act of 1952(66 Stmt. 663 )J 


Title III.Servicemen'e Readjustment Act.l^sMOo Stat.291), ne amended, 
(38 D.S.C. 69 b et eeq.); Title III, Teterans' Readjustment Assistance 
Act of 1952 IW> Stat.682) 

Title T.Servlceaen'e Beadjustaent Act of l«bb ( 58 Stat. 2 ? 5 ) ,aa aaended 
(38 D.S.C. 69 b et eeq.j 

veterans Regulation Ro. 1(a).as aaendad.Part IX (38 D.S.C. Rote 
Chapter 12) 


c of 20 March 1«33 (**8 Stet. 9 ).as amended 138 D.S.C. 706 ) 

bn. wn.s.e. 7 UO- Teterane Regulaf— 


•Ctloa 6 . act of 20 March 1933 ( b * ^ 


Tot) 
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Out-Patient Medical Treatment 

XllglMa 

Eligible 

Eligible* 

Eligible* 

ETTetble 

mov Eligible 

Eot Eligible 

■ol 4rfgl0ie 

Out-Patient Dentel Treataeot 

Kllglble 

Eligible 

Eligible* 

Eligible* 

Eligible* 

Rot Xllglble 

Rot Eligible 

Rot Eligible 

Prosthetic Appliances 

Eligible 

Eligible 

Eligible* 

Eligible* 

Eligible* 

lot, Eligible 

lot Eligible 

■ot Xllglble 

Seelrg-Syc Dogs «nd Mechanl- 
r al Electronic dqulpment 

(Eligibility dependent upon 

entitlement to disability compensation) 

lot Xllglble 

lot Xllglble 

Rot Eligible 

Automobiles 

(Eligibility dependent upon entitlement to disability compensation 
for one of specified disabilities) 

Rot Xllglble 

lot Xllglble 

Rot XHgioxe 

Condensation for Servlea- 
Cor.r.ected Death 

Eligible 

Eligible 

Eligible* 

Eligible* 

Eligible* 

Rot Eligible 

1 

lot Eligible 

Rot Eligible 

Pension for non-Servlce- 
Cor.rected Death 

Eligible 

Engiuie 

Eligible* 

Eligible* 

Eligible* 

Sot Eligible 

lot Eligible 

Rot Eligible 

burial Xxpensee 

Eligible 

Eligible 

Eligible* 

Eligible* 

Eligible* 

Eligible 

Rot Eligible 

Rot Xllglble 

Burial Pings 

Benefits Adrlnlstered by 
Ctner_Pederal_A£encleS 

Eligible 

Eligible 

Iligioie* 

eligible* 

Silglble* 

Rot Eligible 

Rot Eligible 

lot Xllglble 

Pern anfl fare Housing Loans 
(Department of Agriculture) 

Eligible 

Eligible 

Eilgioie 

Kllglble 

Eligible 

Xllgltle : 

1 

lot Eligible 

Eligible 

Preference In Housing 
(Defense Rental Areas Divis¬ 
ion, Offlcs of Defense 
Mobilization) 

Eligible 

Eligible 

Eligible 

Xllglble 

Xllglble 

Eligible 1 

Rot Eligible 

Xllglble 

1 

Honsstead.Desert Land and 
Small Tract Preference 
(Deoartnent of Interior) 

Eligible 

Eligible 

Rot Eligible 

Eot Eligible 

Hot Eligible 

Rot Eligible 

Rot Xllglble 

lot Xllglble 

1 

Civil Service Preference 
(Civil Service Commission) 

Eligible 

Eligible 

Rot Eligible 

Rot Xllglble 

Hot Xllglble 

Rot Eligible 

Rot Eligible 

lot Xllglble 

Seeaoloyment BenefIts-Pederal 
Employment 

(Civil Service Coamleelon) 

. Eligible 

Eligible 

Rot Xllglble 

Rot Eligible 

lot Eligible 

Rot Eligible 

Rot Xllglble 

Rot Xllglble 

Reemployment Beneflte-Prl- 
▼ate Employment 
(Departaent of Labor) 

Eligible 

Eligible 

Rot Xllglble 

Rot Xllglble 

Rot Xllglble 

lot Eligible 

lot Xllglble 

lot Xllglble 

1 

Employment Preference 
(Departaent of Labor) 

Eligible 

Eligible 

Xllglble* 

Eligible* 

Xllglble* 

Rot Eligible 

Rot Xllglble 

lot Xllglble 

Uneaployeent Compensation - 
Veterans of Service efter 

26 June 1950 
(Department of Labor) 

Eligible 

Eligible 

Xllglble* 

Eligible* 

Eligible* 

Rot Eligible 

Rot Xllglble 

lot Xllglble 

naturalization Benefits 
(Department of Justice 

Eligible 

Eligible 

Ret Xllglble 

Rot Xllglble 

Rot Xllglble 

Eot Eligible 

J 

lot Xllglble 

lot Illglble 

Social Security Eligible 

(Social Security Administration) 

Eligible 

Xllglble* 

Eligible* 

Eligible* 

Eot XlAclble 

1 

lot Xllglble 

■ot Eligible 











Section 6 . act of 20 March I 033 (Ug Stat. 9 ).as amended (35 U.S.C. 70b J 
Veteran! Regulation* Roe. g(*5 *,* 7 (a),a* aaended <38 U.S.C. Mote 
Chapter 12) 

veterau* Regulation * 0 . 7 (a) .a* aaended ( 3 s U.S.C. Mote Chanter lj?) 
Section «. vt of 19 July 1939 ( 53 *t*t.l° 70 ),as aaended (JSU.S.C. 706 h) 
Section l, act or 2 V May 19 W» ( 5 SStet. 226 ; 38 U.S.C. 251 ) 

I 

Section 101.act of 8 August 19^6 (60Stat.915; 7g U.S.C.25?) 

Section 1 . act of 20 October I 95 I (b 5 Stat. 57 U; 3 g U.S.C. 252 a) 

Act of 20 Karen 1933 (Ugstat. 8 ).a* aaended (38 U.S.C. 701 et esq.) 
veterans Regulation lo. 1 (a).as aaended,i'arvs I and II t 3 S U.S.C.' 

Iota Chapter 12 ) 

Act of 20 March I 933 (UgStat.g).as aaended ( 3 SU. 3 .C. 701 at seq )! 
veterans Regulation ao. Us;.as amended. Part III ( 7 * U.S.C. Mote 
Chapter Uj 

Section 17 , act of 20 March 1933 ( 1*8 3 tat.il; 38 U.S.C. 717 ; 
net of 11 May 1951 (c. 1 * 9 .65 Stat. >* 0:38 U.S.C. 7 U 5 ) 

Section 1. act of 2 ? Hovember 191*3 ( c .301,57 Stat.590;36 U.S.C. ljs 7 ) 


Bankheed-Jone* Vara Tenant Act (50 Stat. 922) ,es aaended (jjsc loot 
section 2 .-act of 30 June 105 * (Ptb.nn* t»7t. 83d Cong: 67 Sjtat 
13?): Title V. Housing Act of I 0 U 9 (fc 3 Stet>32).as aaended (1*2 U g.C. 

Stlt ly " 15 **° tl0n 3> * Ct of 70 Jun * W3 (Pub.lav Q 8 . 83d Cong:! 67 

Section U. Housing and Rent Act of I 9 I 7 (fel Stat.lo 5 ).„ tended (L 

i 88U; sobsectlon 201 (a). Defense Production Act Amendments 
of 195? (ob Stet.30b);Section 2 . Housing and-Hent Act of 1053 (Pu>J 
Uw 23 , 83 d Cong: b7 Stat.!*)) W '"T 

I 

Section 1. act of 27 September 191 * 1 * (e.1*21.58 Stat-7>*7).es aaended 
(**3 u.s.c. P 79 ) 

* 

Section 2 . Veterans' Preference Act of 19 !*!* (58 Stat.787),as aaended 
(5 U.S.C. 851; section 1. act of ll* July 1952 (e.728.bb Stat.b? 6 ) f 

Section 9 , Universal Military Training and Service Act ( 6 ? 3tat.6l!|0 
as aaended (50 U.S.C. App.l» 59 ); Part 35. Civil Service Coaalsslon T 
Regulation* 

Section g. Selective Training and Service Act of lol*o ( 5 I* Stat.goo}, 
as aaended (50 U.S.C. App.308); Section 9 . Universal Military Training 
and Service Act (b2 Stat.61*0.as aaended (50 U.S.C. App. >* 59 ) 

e 

Title IV, Servlcenen's Readjustment Act of 19 M* (58 Stat.? 97 ) as 
saended (38 U.S.C. 695 et seq.) 

Title IV, Veterans' Readjustment Assistance Act of 1952 ( 6 b 3tat.6l|tU) 


Section 329, Immigration and Rationality Act (66 Stat.?50); 

Act of 30 June 1953 (Pub.law 86 . 83d Cong; 67 Stat.108) 

Section 217 Social Security Act. as added by section 195, 9pc4«l 1 
Security Act Aaendaents or 1950 ( 6 1 * Stat.512; 1*2 D.S.C.><17) .as amended 
(section 5, Social Security Act Aaendaents of 1®52 (56 Stat. 773 ); [ 
section 1. act of ll* August I 953 (67 Stat.550)) 
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I**tee~orovlds a varying ouaber of veterans' benefits which lorluds bonus#!, burial rlghte. employment preferences and tax benefits. Ro genen 
states require "an honorable discharge"; others require "dlerharge under conditions other than dlahonorabla", "ea-vlca with honor", or "aatlefactory 


Ro general rule can be stated ae to eligibility requlreaente for such benefits, 
service*. 


Soae 


Sublect to a review of the facte surrounding the discharge by the agency adalnleterlng the benefit. 

Subsection 3 l* 9 (n)( 5 ). Immigration and Rationality Act (66 Stat 268) provides In part that a person convict**' by a court-aartlal for desertion 1* tlas of war and sentenced to a dishonorable discharge, shell aa a result 
thereof lose hie nationality. 



tenced to rooflnesent la a Tederal or state penitentiary or correctional Institution. This office has ©variously stated that such separation will uvually be characterised as under other than honorable eendltlona. 
slrtion 1.321 Revised Statutes (2>i U.S.C.'* 9 ) provides that eertuln soldiers with service la the Ansy of thm United States are eligible far adnleslon to the Soldiers' Hose. Section 1822. Revised Statutes (2*» U.S.C. 59 ) 
*%!*## "the benefits of the Soldiers' Hone shall not be extended to any soldier la the regular or voluntker •service, convicted of felony er other disgraceful or infamous crimes ef a civil nature after hie admission 
Into the eervice of the United States; nor shall any one who hae boon a daaartar. Mutineer or habitual druatard be relieved without euch evidence of subsequent service, good conduct, and reformation of chametar as la 

sl^tlaiTvy^o^the^Servleeaen'a™* adjustment Act ol 19**** (58 Stnt.? 86 ; 38 U.S.C. 693g) provides In substance that discharge or dismissal by reason sf sentence of OCM end other dischargee and dlseloeals specified, shall 
bar al" rights based upon the period of service free which discharged or dlselssed. under any laws administered by tha Veterans* Adalnlstratlsm. 

Prepared In the Military Affaire Division. 01 flee of the Judge Advocate General sf tbs Army 


- -- 
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197 Plaintiff's Exhibit "I" 

November 29, 1954 

Major General John A. Klein, U.S.A. 

The Adjutant General 
Department of the Army 
Washington 25, D. C. 

Re: AGPI-I 201 Harmon, John H. Ill 
US 51 207 184 (8 Jan 54) 

Dear Sir: 

I am in receipt of your communications of 15 November 
and 19 November, 1954, wherein you advise my client, 
John H. Harmon, III, that the Army Disc harge Review 
Board has determined that he properly received a dis¬ 
charge as “undesirable” on 2 June, 1954, and that no 
change can be made in the type of discharge furnished. 

On October 23,1954,1 requested a copy of the transcript 
of the proceedings before the Army Discharge Review 
Board and a copy of AR 615-370, under which Mr. Harmon 
received his “undesirable” discharge on 2 June, 1954, but 
I have not heard from you in this respect. 

Inasmuch as my client intends to appeal to the Army 
Board for the Correction of Military Records, a transcript 
of the proceedings before the Army Discharge Review 
Board would be most helpful. However, and in the event 
I am not permitted to have a copy of the transcript, a 
copy of AR 615-370 would be most helpful. 

Thank you for your many courtesies in this matter. 

Very truly yours, 

Dickstein, Shapiro & Friedman 
By: 

Davld I. Shapiro. 


DIS :ag 
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198 Plaintiffs Exhibit "J~ 

DEPARTMENT OF THE ARMY 
OFFICE OF THE ADJUTANT GENERAL 

Washington 25, D. C. 

16 Dec. 1954 

In Reply Refer to 

AGRC-SC 201 Harmon, John H. Ill 
US 51 207 284 (29 Nov 54) 

Mr. David I. Shapiro 
Dickstein, Shapiro & Friedman 
Empire State Building 
New York 1, New York 

Dear Mr. Shapiro: 

In response to your recent request, there is inclosed a 
copy of the proceedings before the Army Discharge Re¬ 
view Board in the case of your client, former Private John 
H. Harmon, III, service number US 51 207 184. 

There is also inclosed for your information a photo¬ 
static copy of Army Regulations 615-370. 

Sincerely yours, 

John A. Klein 
John A. Klein 
Major General , USA 
The Adjutant General 

2 Incl 

1. Board Proceedings 

2. AR 615-370 (photo) 
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Defendant's Exhibit 1 

Filed in Open Court, November 28, 1955 

PROCEEDINGS OF THE ARMY DISCHARGE 
REVIEW BOARD 

22 October 1954 
In the Case of 

Former Private John H. Harmon III 
hereinafter referred to as the Applicant 

The Board was called to order. The Secretary-Recorder, 
Reporter, and the members of the Board were sworn. 

Applicant elected to appear before the Board and testify 
in his own behalf. He designated as counsel, Mr. David I. 
Shapiro, Attorney-at-Law, Empire State Building, 350 
Fifth Avenue, New York, and Associate Counsel, Mr. 
James Heller, Washington, D. C. 

The authority under which it convened was read by the 
Secretary-Recorder. Applicant was asked if he desired 
to challenge any member of the Board for cause, and he 
replied in the negative. 

: The applicant was given full opportunity to be present 

j during all open sessions of the Board to present evidence 
\ in his behalf, testify in person, or submit a written state¬ 
ment or brief. 

The following evidence was introduced in the record and 
is appended hereto as: 

Exhibit “B”—Application for Review of Discharge DD 
Form No. 293. 

Exhibit “C”—Brief of Applicant’s 201 File. 

Secretary-Recorder: In giving evidence in support of a 
change in the type of your separation from the Army, do 
you wish to testify under oath or do you prefer to make 
an unsworn statement? 

Applicant: I wish to testify under oath. 

(Secretary-Recorder placed applicant under oath) 

Presiding Officer: Mr. Harmon, you may now proceed, 
under the guidance of your counsel, Mr. Shapiro, and asso- 
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date counsel, Mr. Heller, to present such evidence as you 
desire in your appeal for a change in the type of your 
discharge. 

Counsel: Mr. Hannon, are you now or have you ever 
been a member of the Communist Party? 

Applicant: No, I have not. 

Counsel: Are you now or have you ever been a member 
of any communistic organization? 

Applicant: No, I have not. 

Counsel: Now, when you were stationed at Indiantown 
Gap Military Reservation at Indiantown Gap, Pennsyl¬ 
vania, you refused to answer that question under Article 
31 on the grounds of possible self incrimination. Will you 
please tell the Board why you refused to answer the ques¬ 
tion? 

Applicant: Well, quite frankly, I was afraid for one rea¬ 
son and, secondly, I did not have the advice of counsel, I 
was afraid in the sense that when I was first sent up to 
Indiantown Gap I_was awakened from s leep an d introdu ced 
to six gentlemen from the Counter Intelligence Corps, and 
that included the Commanding Officer, a stenographer, and 
a Sergeant-at-Arms, and I was s earched and then taken 
down to G-2 headquarters and there I was questioned by 
the battery of these gentlemen from the Counter Intelli¬ 
gence Corps. I^did not feel that I could truthfully and 
honestly answer all the questions that were presented to 
me—when they were thrown at me in such rapid fire. 

Counsel: Mr. Harmon, did you know at the time that 
you were questioned by these gentlemen what organiza¬ 
tions had been listed by the Attorney General of the United 
States as subversive or communistic or fascist, under the 
provisions of Executive Order No. 10450, which provided 
for a list of these organizations? 

Applicant: Frankly, no, sir. The only time I had ever 
really seen a list of subversive organizations was when I 
was first inducted. At the time that I was questioned I 
was not aware of all the organizations on the list, and I 
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could not see them, and I refused to answer under Article 
No. 31, whether I had belonged to any organization or 
association with any of them. However, after my discharge 
and securing counsel, my counsel, Mr. Shapiro, showed me 
a list of these organizations, and I do not believe that I 
have ever belonged to or associated with any of these or¬ 
ganizations. However, I was informed by The Adjutant 
General’s Office that the Detroit Urban League was sup¬ 
posed to be a subversive organization. I have belonged 
to the National Association for Advancement of Colored 
People, I don’t know, even they may be now a subversive 
organization. 

Counsel: And, are those the reasons that you refused 
to answer that question under Article 31? 

Applicant: Yes, they are. 

Counsel: Let’s continue with the rest of the questions. 
Are you now or have you ever been a member of any or¬ 
ganization, association, movement, group or combination 
of persons which advocates the overthrow of our con¬ 
stitutional form of government? 

Applicant: No, I have not. 

Counsel: Are you now or have you ever been a member 
of an organization, association, movement, group or com¬ 
bination of persons which advocates the overthrow of our 
constitutional form of government, or of an organization, 
association, movement, group or combination of persons 
which had adopted the policy of advocating or approving 
the commission of acts of force or violence to deny other 
persons their rights under the Constitution of the United 
States or of seeking to alter the form of government of 
the United States by unconstitutional means? 

Applicant: No, I have not. 

Counsel: Are you now or have you ever been a member 
of any organization, association, movement, group or com¬ 
bination of persons which seek to alter the form of govern¬ 
ment of the United States by unconstitutional means? 

Applicant: No, I have not. 


i 
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Counsel: Are you now or have you ever knowingly and 
willingly been a member of any organization, association, 
movement, group or combination of persons which to your 
knowledge have engaged in subversive activities in any 
nature? 

Applicant: I don’t believe so. 

Counsel: Have you ever given fi na ncial support to any 
communis tic o rganization ? 

Applicant: Yes, I have. 

Counsel: Will you explain that? 

Applicant: It was brought out, I think, in the interroga¬ 
tion at Indiantown Gap in May of 1953, that I did solicit 
funds for the defense of persons under the Smith Act. 

Counsel: Who were these persons? 

Applicant: They were the husbands of Gertrude Schotz 
and Peggy Wellman. 

Counsel: Who are Gertrude Schotz and Peggy Wellman? 

Applicant: Gertrude Schotz and Peggy Wellman, they 
were employees, and Peggy Wellman was a waitress and 
Gertrude Schotz was, I believe, in the child camp at Camp 
Lakeland where I worked during the summer of 1951 and 
1952. 

Counsel: And, you heard that their husbands were in¬ 
dicted under the Smith Act? 

Applicant: Yes, sir, it came to my attention, I think it 
was through the newspapers. 

Counsel: What was the financial condition of Mrs. 
Schotz and Mrs. Wellman, do you know? 

Applicant: Well, just off hand I would say that finan¬ 
cially they probably weren’t in position to fight effectively, 
that is, in terms of financial support to clear their hus¬ 
bands of indictment rendered against them. 

Counsel: Well, why do you think that you should assist 
them in getting financial support for their husbands? 

Applicant: Well, I have believed and still do that a per¬ 
son is innocent of anv charges presented against him until 
proven otherwise. Even a murderer is entitled to this 
defense. 
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Counsel: May I ask you this question, Mr. Harmon, in 
speaking of any financial support given to any communist 
organization or communist person, was the question of 
soliciting funds for two individuals, I believe, whose hus¬ 
bands had been indicted under the Smith Act, and you had 
been familiar and friendly with these individuals wives 
at a place called Camp Lakeland, is that correct? 

Applicant: Yes, that is correct. 

Counsel: And that is the extent of any financial support 
you have given to any communist organization or any 
communist member? 

Applicant: Yes, it is. 

Counsel: Are you a member of any communist cell or 
unit? 

Applicant: No, I am not. 

Counsel: You have not, I take it, solicited funds for the 
Communist Party itself? 

Applicant: No, I have not. 

Counsel: And, I also take it, that at no time have you 
solicited funds for any communist cause other than for the 
support of these individuals you mentioned who were in¬ 
dicted under the Smith Act? 

Applicant: That is correct. 

Counsel: Have you at any time solicited funds for any 
organization which advocates violence or forceful over¬ 
throw of the United States Government? 

Applicant: No, I have not. 

Counsel: Would you in the defense of the United States 
of America bear arms and fight against any communist 
dominated enemy in a time of a national emergency? 

Applicant: Yes, I would. 

Counsel: Have you at any time given any pledge or 
allegiance to the aims and policy of the Soviet Union? 

Applicant: No, I have not. 

Counsel: Have you in any manner or at any time pledged 
yourself to defend the Soviet Union? 

Applicant: No, I haven’t. 
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Counsel: You have stated under oath that if this nation 
were in conflict with the Soviet Union, you would defend 
the United States and fight against a communist enemy or 
communist influenced enemy, or any other enemy of the 
United States because of patriotic motives or perhaps you 
wouldn’t want to get yourself in any trouble or subject 
yourself to disciplinary action? 

Applicant: No, I would defend the United States moti¬ 
vated by patriotic motives. 

Counsel: What do you mean by that? Will you explain 
that to the Board? 

Applicant: I think the same question or a similar ques¬ 
tion was put to me when I was interrogated in May of 1953, 
and I declined to answer invoking Article No. 31 , Uniform 
Code of Military Justice . I did so at the time simply be¬ 
cause I felt that loyalty and willingness to defend one’s 
country regardless is implicit or implied in citizenship, 
and I did do it, and it would come as a second nature, 
really. 

Counsel: Mr. Harmon, prior to the time you were in¬ 
ducted into the Army, did you ever commit an unlawful act 
of any kind? 

Applicant: No, I never did. 

Counsel: While you were in the service, did you ever 
commit an unlawful act or acts in violation of any Army 
Regulation to your knowledge? 

Applicant: To my knowledge, I did not. I might explain 
that I was involved in an automobile accident and in the 
investigating of the accident, not in line of duty, but not 
due to my own misconduct, but other than that, no, I never 
did. 

Counsel: As I understand it, your service record with 
respect to the only comments on your character and on 
your efficiency, only ones marked as known are marked 
as excellent . Have you ever had any reason to believe 
anyone might indicate that the character of your service or 
your conduct or your deportment, while in the service of 
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the United States, as a member of the United States Army, 
was there any other form subject to criticism or discipli¬ 
nary action or disciplinary proceedings of any kind? 

Applicant: No, sir, I was inducted into service and it 
became just like another job to me, and in order to get 
ahead you have to work, and I gave what I thought was my 
best, and I was never aware of any indication that my 
service was in any way undesirable or lacking. 

Counsel: Mr. Harmon, do you believe that you are a 
completely unswerving loyal citizen of the Government of 
the United States? 

Applicant: I say definitely so. 

Counsel: Why do you say that? 

Applicant: Well, it is really something hard to explain, 
but yet we have in this country what we call liberty and 
freedom and equality of opportunities for all, and having 
read the Constitution more than once, it has been very 
meaningful to me. The United States—living here is all 
that I have ever known and I ’ll tell you that I was born in 
Texas, you know, and that is perhaps the only loyalty I 
have which is greater than that to the United States, but 
other than that my loyalty is unswerving, but we don’t im¬ 
prove, we criticize our own weak points. 

Counsel: In your own mind, do you believe that you are 
completely and unswervingly loyal? 

Applicant: In my own mind, yes. 

Counsel: You would not hesitate to lay down your life 
in defense of this country against any and all enemies 
whatsoever? 

Applicant: No, I would not. 

Counsel: I have no other questions. 

Presiding Officer: Does the associate counsel have any¬ 
thing to offer? 

Associate Counsel: No, sir. 

Presiding Officer: Any questions by the members of the 
Board? 

Member: Mr. Harmon, were you ever or are you now 
a member of the Detroit Urban League? 
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Applicant: No, sir, I was not and I am not now. 

Member: At the time of your induction, did you make out 
a Form No. 98 and 98-A? 

Applicant: Is that the form with the list of organiza¬ 
tions? 

Member: That is correct? 

Applicant: Yes, sir. 

Member: Did you consider that it was your duty when 
you were at Camp Lakeland to solicit funds for Mrs. Wall- 
man and Mrs. Sehotz, weren’t there other people there that 
could have done it as well as you? 

Applicant: Undoubtedly so. 

Member: Why did you consider it your duty? 

Applicant: I might explain, when I was in school I was 
once ill and the hospital bills were such that I could not 
have paid it myself, and people unknown to me came for¬ 
ward with a contribution to help defray the expenses. 

Member: Who were these people? 

Applicant: I don’t know. 

Member: You still don’t know? 

Applicant: No, never knew who these people were. 

Member: How much money was contributed at the time 
you were in the hospital? 

Applicant: I think it was pretty close to one hundred 
and ninety-eight dollars. 

Member: You have no idea from whence this money 
came? 

Applicant: I have my idea but I have nothing concrete 
to go on, I don’t know who the people were or the amount 
of the contributions, and in a like manner I had known 
these two women and I had read in the newspapers that 
their husbands were indicted, and it was just a showing of 
friendship and I attempted to solicit funds in the defense 
of their husbands. 

Member: At the time you were in the hospital, you say 
you have an idea of the people who contributed the funds 
to you in this hospital, or do you know if any of those 


71 


people were ever affiliated with any communist front or¬ 
ganization? 

Applicant: In my opinion, no, sir. 

Member: Mr. Harmon, on the 7th of May 1953, you were 
asked certain questions in regard to which have been re¬ 
peated this morning by your counsel, and at that time you 
refused to answer those questions, and you tell us this 
morning you refused based on the fact that you did not 
have advice of counsel, and you did not know the names 
of all the organizations that might be listed on the Attorney 
General’s list. I am willing to grant that probably no¬ 
body can recall the names of those organizations, but it is 
inconceivable to me that a man doesn’t know whether or 
no he belonged to an organization that would use acts of 
force or violence in the overthrow of our form of govern¬ 
ment, or any other questions they asked you there? 

Applicant: Well ... 

Member: I don’t see why you had to have advice of 
counsel to say you did not belong to them? 

Applicant: Well, sir, I will give you an example. When 
I was interrogated in May of 1953, I mentioned that I was 
asked questions all at once, and some of the questions 
ran to this extent. To whom have you given the plans 
of Indiantown Gap Military Reservation? How long have 
you been a courier for the Soviet Union or to some of 
its satellites? My instant reaction was, what is going on 
here, you know, I hadn’t realized that I was such a cloak 
and dagger personality. I say that I was afraid, and really 
being fearful I did not wish to answer these questions for 
fear I might say something which was not actually the 
truth. 

Member: For example, when you were asked the ques¬ 
tion whether you had knowingly or willingly supported 
the platform of the Communist Party or were a member 
of the Soviet Union, certainly you knew at the time 
whether or not you have ever supported the communist 
doctrine or the communist platform, did you not? 
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Applicant: No, sir, I couldn’t say that because frankly 
I am not familiar with all the platforms or policies of the 
Communist Party, and it might be quite conceivable that 
some of the things the Communist Party or its front 
organizations try to put over, might just be that I have 
the same ideas. 

Member: You knew whether or not you were a member 
of the Communist Soviet Union, did you not? 

Applicant: Yes, sir. 

Member: Why did you refuse to answer that? 

Applicant: I answered the question as to whether I had 
been a member of the Communist Party in the United 
States of America. I refused to answer that question, I 
think, well, I didn’t know what to think, sir. 

Member: You were also asked whether communistic 
teachings were propagated at Comp Lakeland and you 
refused to answer that, why? 

Applicant: I can only say again, it is quite possible that 
communistic teachings may have been taught and advo¬ 
cated at Camp Lakeland, but I don’t believe they were. 
It is quite possible but I didn’t, at that time, wish to 
commit myself without putting in certain other facts. 

Member: You could certainly say, not to my knowledge? 

Applicant: Yes, sir, I could have. 

Member: Well, Mr. Shapiro asked you this question, in 
time of a national emergency, would you in the defense 
of the United States of America fighting against a com¬ 
munist dominated enemy or a communist influenced enemy 
because of patriotic motives or because you didn’t want 
to subject yourself to diciplinary action. I didn’t quite 
understand your reply, would you give me the answer to 
that question again? 

Applicant: Surely, sir. I would do so, I would fight 
to preserve the principles of this country on any given 
occasion, if I were called upon to do so. If we were 
directly threatened each of us would have to defend the 
country the best way we knew bow. I believe when I 
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was questioned on that point in May 1953, the person who 
questioned me made the question appear, that we know 
you are such and such, Harmon, come out with it and say 
you would only fight because you would be forced to do 
so. That isn’t so. It is my thought or impression that 
whatever actions are necessary to defend a principle, you 
go ahead and do it, don’t have to shout to the roof top 
about it. 

Member: I understand your reply to that question is, 
you would do it for patriotic motives? 

Applicant: Yes, sir. 

Presiding Officer: Mr. Harmon, were you employed at 
Camp Lakeland in 1951 and 1952? 

Applicant: Yes, sir, I was employed at Camp Lakeland. 

Presiding Officer: In what capacity? 

Applicant: In 1951, sir, I was a kitchen helper, and 
in 1952 I was assistant breakfast cook. 

Presiding Officer: How did you get this job? 

Applicant: I was looking around for summer employ¬ 
ment in 1951, and I was introduced to Sol Vail, who was 
at that time the manager of the camp. 

Presiding Officer: Who introduced you to Mr. Vail? 

Applicant: My father introduced me to Mr. Vail, and he 
mentioned he had a position open in the kitchen and that 
was the type of work I had done while going through 
school, and I was subsequently hired as a kitchen helper. 

Presiding Officer: Now, Mr. Harmon, were there any 
communist activities at Camp Lakeland while you were 
so employed there to your knowledge? 

Applicant: No, sir, I don’t believe so. 

Presiding Officer: To the best of your knowledge there 
were not? 

Applicant: No, sir. 

Presiding Examiner: While there you met Peggy Well¬ 
man and Mrs. Schotz, is that correct? 

Applicant: Yes, sir. 

Presiding Officer: They were both employed there? 
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Applicant: Yes, sir. 

Presiding Officer: How well did you get to know* them ? 

Applicant: I was a kitchen helper and Mrs. Wellman, 
she was working in the dining room. 

Presiding Officer: As a waitress? 

Applicant: Yes she was. 

Presiding Officer: Mrs. Schotz? 

Applicant: She was on the childrens side, and we all 
ate together and I got to know, I think I had known or 
got acquainted with most of the employees there. 

Presiding Officer: To begin with, you knew both Mrs. 
Wellman and Mrs. Schotz very well? 

Applicant: Yes, sir. 

Presiding Officer: In other words, you saw them every 
day on innumerable occasions? 

Applicant: Yes, sir. 

Presiding Officer: Did you talk with them or just say, 
good morning or hello or something like that? 

Applicant: I talked to them. 

Presiding Officer: You talked to them at some length? 

Applicant: Yes, sir. 

Presiding Officer: For both years? 

Applicant: For the year, I think it was, 1951, I am not 
certain, sir. No, I will take that back, it was the summer 
of 1952. 

Presiding Officer: In the summer of 1952 you really got 
to know them pretty good? 

Applicant: That is when I first met them. 

Presiding Officer: You really got to know them real 
well? 

Applicant: I don’t know what their reactions were to 
me. 

Presiding Officer: I realize you don’t know what their 
reactions were to you, what was your reaction? 

Applicant: Favorably impressed. 

Presiding Officer: On what basis were you favorably 
impressed, Mr. Harmon? 
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Applicant: Well, to me, I think both of the ladies in 
question, they were mothers, and besides returning to their 
children, each one of them was working also, and I had 
a very high respect for their capacity and their jobs. 

Presiding Officer: What did you have in common to 
talk about, their children, their work or what? 

Applicant: Well, frankly, I should imagine working con¬ 
ditions and plans for the future, I was a college student 
and they were interested. 

Presiding Officer: Did you discuss politics? 

Applicant: Yes, I think we did, sir, certainly. 

Presiding Officer: Did you discuss communism? 

Applicant: I don’t recall, sir. 

Presiding Officer: You don’t remember? 

Applicant: No, sir. 

Presiding Officer: You remember that you discussed 
politics, you don’t remember whether you discussed com¬ 
munism ? 

Applicant: When I say that I remember that we dis¬ 
cussed politics, I think it is very seldom that I got into 
a certain discussion, but eventually I would get into a dis¬ 
cussion of politics. 

Presiding Officer: In other words, you enjoyed talking 
about politics? 

Applicant: Yes, sir. 

Presiding Officer: Including the National Labor Party, 
I suppose? 

Applicant: I am not familiar with the National Labor 
Party, sir. 

Presiding Officer: I mean, the American Labor Party? 

Applicant: Yes, sir, I did register to vote for the Ameri¬ 
can Labor Party in 1952. 

Presiding Officer: And, you discussed the American 
Labor Party aims with Mrs. Wellman and Mrs. Schotz? 

Applicant: No, sir, I did not. 

Presiding Officer: You didn’t? 

Applicant: No, sir. 
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Presiding Officer: Now, on the basis of knowing these 
two women as well as you told the board you did, when 
it came to your attention through the newspaper that 
their husbands had been indicted under the Smith Act, 
you thought some money should be raised for their de¬ 
fense, is that correct? 

Applicant: Yes, sir, I thought that was the most tan¬ 
gible way to show any concern. 

Presiding Officer: Because you knew the women? 

Applicant: Yes, sir, primarily. 

Presiding Officer: No other reason? 

Applicant: No, sir. 

Presiding Officer: You got the word that they were in¬ 
dicted from the newspaper? 

Applicant: That is correct. 

Presiding Officer: Nobody else? 

Applicant: No, sir. 

Presiding Officer: Or from the women themselves? 

Applicant: No, sir. 

Presiding Officer: From the newspaper, what were they 
indicted for, Mr. Harmon? 

Applicant: I think they were indicted for violation of 
the Smith Act, sir. 

Presiding Officer: Did you know what the Smith Act 
was? 

Applicant: I think it is an act having to do with ad¬ 
vocating violence to overthrow the United States Gov¬ 
ernment. 

Presiding Officer: You did know what the act was? 

Applicant: Yes, sir. 

Presiding Officer: You were well aware of what the 
act was, weren’t you? 

Applicant: No, I couldn’t say that because I never read 
the act in its entirety, but through the newspapers I 
was familiar w’ith the general aims and purpose. 

Presiding Officer: Where did you get the idea what the 
Smith Act was, just from reading newspapers? 
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Applicant: Yes, sir, I would say so even though I was a 
student of Political Science at that time, no reason to 
study that. 

Presiding Officer: In what university were you a student 
of Political Science? 

Applicant: Bucknell University. 

Presiding Officer: Now, Mr. Harmon, knowing what the 
Smith Act was, and knowing that these two men had been 
indicted by a Federal Grand Jury knowing that the Smith 
Act—indicted for violation of the Smith Act, which indi¬ 
cated a possible connection with some effort to overthrow 
the government, you just went out to help raise money 
for no other reason except that you knew the two women? 

Applicant: Yes, sir. Secondly, for the fact that I 
strongly believe that when a person is accused of some¬ 
thing, under our laws he is judged innocent until proven 
otherwise, even if an indictment is handed down against 
him. 

Presiding Officer: That is correct. I think everybody 
in the United States realizes that an individual is not 
guilty until proven otherwise, but at the same time have 
you ever contributed to anvbodv elses defense? 

Applicant: No, sir, I have not. 

Presiding Officer: The sole reason for your endeavor¬ 
ing to raise funds was, in spite of the fact that you knew 
what the Smith Act was, and these two men were indicted 
under that Act, your sole reason for raising funds was 
because you knew their wives? 

Applicant: Yes, sir, that was my sole reason. 

Presiding Officer: Nobody approached you to do it? 

Applicant: No, sir. 

Presiding Officer: How much money did you raise? 

Applicant: I don’t recall that I raised any, sir. I sug¬ 
gested to Roy Meador who was a chef -when I was at Camp 
Lakeland in 1952, and to Ray Staleman who was a waiter 
in the dining room, that perhaps something ought to be 
done to help the people out; to help Gertrude and Peggy 



out, and the only way—I could see no way of offering any 
help except through financial support, even though limited, 
and I asked for no specific contribution and set no limit 
on the contribution. 

Presiding Officer: What did you do in connection with 
soliciting funds? 

Applicant: My soliciting was confined to correspond¬ 
ence, sir. 

Presiding Officer: With just two people? 

Applicant: That’s right. 

Presiding Officer: Those were the only two? 

Applicant: Yes, sir. 

Presiding Officer: You got no money? 

Applicant: I don’t know, sir, I didn’t send in any money 
for them, I suggested that if they felt that something 
should be done to help these people that they would go 
ahead and send in a financial contribution. 

Presiding Officer: In 1949, were you employed by the 
Detroit Urban League? 

Applicant: Yes, sir, I was. 

Presiding Officer: In what capacity? 

Applicant: I was employed as a camp counselor, sir. 

Presiding Officer: In the capacity as camp counselor, 
what did you do? 

Applicant: I had a cabin of thirteen children ranging 
in age from eight or nine to fourteen years old, and it was 
my responsibility to them to provide recreation outlets 
for them and otherwise to follow the program set down 
by the camp director. 

Presiding Officer: You have told me that you did regis¬ 
ter to vote for the American Labor Party in New York 
City, did you not? 

Applicant: Yes, sir. 

Presiding Officer: Wliat year was that? 

Applicant: This was in 1952, sir. 

Presiding Officer: Did you solicit any funds for the de¬ 
fense of Mr. and Mrs. Rosenberg? 
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Applicant: No, sir. 

Presiding Officer: Did you at any time make any re¬ 
marks to anybody either verbally or in writing relative to 
the Rosenberg case? 

Applicant: I don’t recall, sir. 

Presiding Officer: Were you approached by anybody in 
connection with the case to help in any way, shape or form? 

Applicant: I can’t say that I was, sir. 

Presiding Officer: You say you were introduced to Mr. 
Sol Vail who was the manager of Camp Lakeland by vour 
father? 

Applicant: Yes, sir. 

Presiding Officer: Was vour father a member of the 
Communist Party? 

Applicant: Sir, I could not say, I don’t know my father’s 
politics. 

Presiding Officer: You don’t? 

Applicant: No, sir. 

Presiding Officer: Was your father a member of any 
communist front organization? 

Applicant: Frankly, sir, I couldn’t say and be honest 
as to what organizations my father belonged to or not. 
I respect him as my father, and we have talked and I have 
never asked him about his political leanings one way or 
the other because he is my father, and I am loyal to him, I 
just don’t want to say. 

Presiding Officer: Is your father a member of the In¬ 
ternational Workers Order? 

. Applicant: I don’t know, sir. 

Presiding Officer: How did your father become ac¬ 
quainted with Mr. Vail? 

Counsel: Excuse me, sir, I don’t intend to interrupt the 
questioning, but I would like to get this in the record, if 
I may. Mr. Harmon has told me that the only thing about 
this proceeding which disturbs him, and it disturbs him 
*• because of his affection and feeling for his father, was the 
fact that he had been in a position where he would have 
to answer questions concerning his father and stepmother, 
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whom he loved very, very, much. I told him very simply 
that if you don’t know about any specific matters, say 
you don’t know, but if it is a question where you do know 
and you have an exception to making an answer to the 
question, state what your exception is to not making the 
answer. I would like my client to feel that way, and I 
would like the board to understand I feel that way. In 
this country, somehow in my mind, we always talk about 
our parents, but in the Soviet Union they talk about their 
fathers and their mothers, and I think perhaps that is 
what Mr. Harmon is a little bit concerned about. 

Presiding Officer: Have you finished? 

Counsel: Yes, sir. 

Presiding Officer: Have you ever been a member of the 
International "Workers Order? 

Applicant: You ask me if I was a member? 

Presiding Officer: Yes? 

Applicant: No, sir. 

Presiding Officer: Were you ever associated with per¬ 
sons who were communists? 

Applicant: It is quite possible that I have. sir. 

Presiding Officer: You say you don’t know, is that it, 
or is it possible, yes or no, or don’t you know? 

Applicant: I would say that I don’t know. 

Presiding Officer: You don’t know? 

Applicant: That’s right. 

Presiding Officer: Were you ever associated with people 
who were members of a communist front organization? 

Applicant: Again I would have to say, I don’t know, 
sir. 

Member: Mr. Harmon, did I understand you correctly 
when speaking of soliciting of these funds, that the 
soliciting of these funds was through correspondence? 

Applicant: Yes, ma’am. 

Member: In what way? What did you do? 

Applicant: I wrote to Roy Meader and Ray Staleman 
and mentioned the fact that I had seen where Peggy Well- 


man’s husband and Gertrude Schotz’s husband were in¬ 
dicted under the violation of the Smith Act, and having 
known them, the two women, and respected them, I sug¬ 
gest that perhaps by business connection, had the facilities 
there in the camp, we might express our friendship to¬ 
ward them by some type of financial contribution. 

Member: I was under the impression those two people 
were at Camp Lakeland with you, I didn’t know you had 
to write to them? 

Applicant: You see, I wrote to them, I think it was after 
I was inducted, yes, ma’am. 

Member: After that, but not at the time you were there? 

Applicant: No, sir. 

Member: Were they the only ones you wrote to? 

Applicant: Yes, ma’am, that’s right. 

Presiding Officer: How much money did you personally 
contribute to the fund of Mr. Wellman and the other man? 

Applicant: I believe it was two or three dollars, sir. 

Presiding Officer: Only two or three dollars? 

Applicant: Yes, sir. 

Member: In this letter that you wrote to Mr. Meador, 
where did you say the money was to be sent? 

Applicant: I think I suggested that it be sent to Mr. 
Vail’s Office. Sol Vail was the manager of the camp, and 
he could forward it on to Peggy Wellman and Gertrude 
Schotz because he hired them. 

Presiding Officer: How did you happen to decide to have 
it sent to Mr. Vail, maybe he wasn’t interested in the mat¬ 
ter? 

Applicant: That is quite possible, sir. If a letter was sent 
to him with a notation that it be forwarded, I was sure 
that he would have done it. 

Presiding Office: That is all the questions by the mem¬ 
bers of the Board, Mr. Shapiro, have you anything further 
to offer? 

Counsel: I would like to ask a couple other questions of 
Mr. Harmon, if I might be permitted to do so. Mr. Harmon, 
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I think Colonel Crane asked you whether or not, perhaps 
I better paraphrase this to ge the point, perhaps vour sole 
and exclusive reason for becoming interested in the de¬ 
fense of the husbands of these two women you had been 
very well acquainted with at Camp Lakeland was the fact 
of your friendship. Now, isn’t it also true that it is part 
or parcel of that reason you had some pretty serious opin¬ 
ions as to the validity or constitutionality of the Smith Act 
prosecutions ? 

Applicant: Yes, sir, that is quite true. I have personally 
contended that the Smith Act was, I would say, unconstitu¬ 
tional and I think I have found support by jurors, and I 
think when the Smith Act was brought before the Supreme 
Court there were dissenting opinions handed down. 

Counsel: Mr. Harmon, let me ask you this question, you 
contended this, where did you contend this, under what 
circumstances? 

Applicant: I think at home even, I discussed it -with my 
father, had a discussion with my father on the Smith Act, 
this is unconstitutional. 

Counsel: Why do you think it is unconstitutional, Mr. 
Harmon? 

Applicant: I feel that because in a democracy we can 
have all types of varying opinions, and a democracy group 
should be strong enough to stand even dissension. We have 
laws on overt acts, and an expression of constitutionality 
where people can be judged with critical opposition. 

Counsel: If I understand you, Mr. Harmon, you felt the 
Smith Act was unconstitutional instead of a punishing act 
or attempts to commit acts, it was actually a punishing 
proposition, is that correct? 

Applicant: Yes, sir, I think that is true. 

Counsel: And, that was the reason you felt that the con¬ 
victions were wrong? 

Applicant: Surely. 

Counsel: Do you think that this attitude of yours was 
entirely or part of the consideration on your part for you 
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to come to the assistance of the husbands of these women 
aside from the question of friendship? 

Applicant: Yes, sir, because here if I disagree with the 
constitutionality of the Smith Act—here was a concrete 
example where I could express my disagreement legally 
and constitutionally because it is an inherent prerogative, 
a_p erson ha s a rig ht to defend . 

Counsel: Do you know of any law, regulation, or statute 
which prohibits or restricts any individual from attempting 
to solicit funds or sums of money for individuals accused 
of any kinds of a crime no matter how heinous? 

Applicant: No, I don’t. 

Counsel: Mr. Harmon, do you have anything further to 
offer? 

Applicant: No, I haven’t. 

Presiding Officer: Any questions by the members of the 
Board ? 

Members: (No questions). 

Counsel: Mr. Harmon, when you were at Indiantown 
Gap, say the night before you were awakened by the gentle¬ 
men from the CIC, had you any idea that anything was 
going to happen by reason of your thoughts, attitude, or 
association or activity of any kind? 

Applicant: I had none whatsoever. I might explain, I 
don’t know if I have before, but I was asked, oh, I think in 
January or February of 1953, just before I finished basic 
training if I would like to put in an application for train¬ 
ing as a Public Information Specialist in the Army, and I 
hopped to the idea, and on the application blank I had to 
fill out, I had to put down the past five years employment 
and give character references, I did so without a second 
thought and then I was visited by these gentlemen. 

Counsel: It came like a bolt out of the blue? 

Applicant: Very definitely, sir. 

Counsel: What time of the night was it that you were 
awakened? 

Applicant: Between ten and twelve o’clock . I was sched¬ 
uled to go to work cooking at one o’clock. 
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Presiding Officer: Mr. Shapiro, your question was what 
time of the night it was? 

Counsel: He tells me that it was in the day time. 

Presiding Officer: That is what is not clear in my mind, 
counsel, just what time of the night—what Avas the ans\\ T er? 

Counsel: Close to noon. Were you sleeping at the time, 
Mr. Harmon? 

Applicant: Yes, sir, my Commanding Officer aAvakened 
me and I thought he Avas getting me up to go to Avork. I 
got up and started to put my clothes on, and these gentle¬ 
men Avalked in and the Sergeant stood in the door, and 
they stuck me against the Avail beating me down, I didn’t 
know what to think. 

Counsel: Mr. Harmon, were you afraid? 

Applicant: I Avas very apprehensive, yes, it is the same 
as Avhen a policeman stops you on the road, oh, oh, done 
something wrong, and these gentlemen presented badges. 

Counsel: Where were you taken by these gentlemen 
after they searched you? 

Applicant: I was taken to G-2 Headquarters. 

Counsel: Were you taken into any sort of a room or 
building? 

Applicant: I Avas taken into a room with no ventilation, 
fan going I belie\ r e, and there was a couple table lamps on, 
and I don’t knoAv whether there A\ ? as a stenographer over 
there, but Mr. Smith, Avho was head of the intelligence out¬ 
fit was there and about four or five other men with him, 
civilian folks, and a Lieutenant who, I guess, Avas in charge 
of G-2 operations there. 

Counsel: You say the questions came at you pretty fast? 

Applicant: Yes, sir, they did. 

Counsel: Do you think if you had an opportunity to have 
carefully considered the questions and your ansAvers to the 
questions, if you had done so in a calm and deliberate at¬ 
mosphere rather than through fear, do you believe you 
would have answered as you did on the investigation re¬ 
port? 


Applicant: I think if I had time to I would have given 
more or less similar responses that I had given in the file 
with the AGO. 

Counsel: Weren’t you also a little bit probably resent¬ 
ful? 

Applicant: Yes, I was here where these gentlemen were 
impuning my loyalty, you are suspected of having had sub¬ 
versive associations, I believe that is what the gentlemen 
said, and then we got down to G-2 and one of the gentle¬ 
men said, how long have you been a courier for Soviet 
Union. Gee whiz. . . . 

Counsel: As a matter of fact, you were rather angry? 

Applicant: Yes, I was very much so. 

Counsel: In a sense when you felt your loyalty was im- 
puned, you said, in effect, as I understand it, I am just not 
going to cooperate, isn’t that, in effect, just what you did 
do? 

Applicant: I don’t think so. 

Counsel: Well, let’s take it all together then, the feel¬ 
ing of resentment, your own fear, and because you felt you 
were unprepared, as I understand, led you to answer the 
questions in the manner and in the way you did? 

Applicant: Yes, it did. 

Presiding Officer: Mr. Harmon, in connection with the 
contributions for the defense of Mr. Wellman and the 
other man, you knew that there was no wrong in contribut¬ 
ing and you so answered your attorney, is that right? 

Applicant: Yes, sir. 

Presiding Officer: Have j’ou ever tried to collect funds 
in defense of anybody else? 

Applicant: No, sir, I have not. 

Presiding Officer: Mr. Harmon, your counsel, Mr. 
Shapiro, has asked you if you were angry because your 
loyalty had been impuned, is that correct? 

Applicant: Yes, sir. 

Presiding Officer: Your answer was what? 

Applicant: I was angry. 

Presiding Officer: You were angry? 
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Applicant: Yes, sir. 

Presiding Officer: So, you decided not to cooperate, I 
believe? 

Applicant: Surely, sir, I was unconsciously responding 

Presiding Officer: Natural reaction? 

Applicant: Yes, sir. 

Presiding Officer: Your natural reaction, when your 
loyalty was impuned, is not to cooperate and apparently 
you denied any allegations, is that right? Instead of deny¬ 
ing allegations of disloyalty, you just did not cooperate, 
is that what you are telling me? 

Applicant: No, sir, I am not saying that, I don’t believe 
that I am, I feel that if someone questions my loyalty I 
can explain my stand and my beliefs in the principles of 
my country. 

Presiding Officer: Why didn’t you explain? 

Applicant: I didn’t believe then, sir, that I was given a 
fair opportunity to do so. 

Presiding Officer: Your defense for not explaining is 
that you were not given a fair opportunity, is th at it ? 

Applicant: Yes, sir. 

Presiding Officer: Any other questions by the members 
of the Board? 

Members: (No questions). 

Presiding Officer: Does counsel have anything further 
to offer? 

Counsel: The question of resentment, was that a sole 
consideration or merely part of the basic reason for your 
answering the way you did? 

Applicant: Well, I think I tried to bring out before, for 
one thing I was apprehensive with regard to all this inter¬ 
rogation, secondly, I was resentful, certainly, and in the 
third place I had no one with whom to seek advice, and 
they had seven or eight men arrayed against me, and I 
didn’t feel capable of giving them the most correct answers. 

Counsel: As I understand it then, 'J>ur resentment was 
only part of the consideration for your answering the ques¬ 
tions in the manner and the way you did? 
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Applicant: Yes, sir. 

Presiding Officer: Mr. Harmon, when these gentlemen 
questioned you, were you advis ed of your rig hts to have 
counsel ? 

Applicant: N o, sir, I was not at first. I was later in¬ 
formed after the interrogation had begun that I said that 
I would like to have counsel, and this Mr. Smith, who I 
again took to be the head of CIC delegation, he said, yes, 
Mr. Harmon, you can have counsel, but it would have to be 
approved by the Army, I don’t know if these are his exact 
words or not. 

Presiding Officer: Was the questioning stopped? 

Applicant: No, sir, the questioning continued. 

Presiding Officer: What were you apprehensive of? 

Applicant: Well, sir, when someone walks in with a 
group of men, walks into the room where you had just 
been awakened, as I explained, by my Commanding Of¬ 
ficer . . . 

Presiding Officer: Was your Commanding Officer pres¬ 
ent? 

Applicant: Yes, sir, I don’t know how many gentlemen 
from the CID and a Lieutenant from G-2, a Sergeant with 
a .45 pistol strapped to his hip, and why someone should 
come into my room with weapons, I couldn’t understand, 
I was apprehensive. 

Presiding Officer: You were apprehensive for fear they 
would shoot you? 

Applicant: I can’t explain my subconscious reaction at 
the time. 

Presiding Officer: You were just apprehensive? 

Applicant: That is correct, sir. 

Presiding Officer: Please proceed, Mr. Shapiro ? 

Counsel: I have nothing further, I just have one short 
closing statement. 

Presiding Officer: Will you proceed with your closing 
statement ? 

Counsel: I think we have established one thing here 
gentlemen and that is this. Mr. Harmon, while he was in 
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the Army committed no unlawful act or committed any 
violation of any Army Regulation. Before he was in the 
service and prior to his induction he committed no unlaw¬ 
ful act or committed no crime. He has political opinions 
and I don’t agree with them and many other people don’t 
agree with them, but in this country, as I understand it, 
you don’t have to agree with a persons political opinions. 

Now, what happens when a man gets an undesirable dis¬ 
charge. The Army itself has recognized under SR-600-220-1 
when it provides a form fo r the individual who accepts an 
undesirable discharge ; that the individual who gets one is 
going to be very seriously handicapped, not only in the 
fact that he is going to be denied very, very, substantial 
benefits and rights, but also in addition he is going to live 
with it the rest of his life with the stain or badge of dis¬ 
honor of being undesirable to the Armed Forces of the 
United States. 

Mr. Harmon has always wanted to be a lawyer. I am a 
member of the bar of the State of New York and Mr. Har¬ 
mon will never become a lawyer under the bar of the State 
of New York or any other State. I feel as if this board 
should grant him an honorable discharge. Today, if he 
went before any character committee of the bar association 
of the City of New Y’ork or State of New York, and from 
my own experience I will submit to this board he will never 
get past that committee merely because of the fact that 
charges were brought against him. The fact is that charges 
were brought against him and no matter what the result, 
that is enough to keep you out. It is pretty hard to disbar 
somebody once he is in and once he gets by that committee 
and is appointed to the bar. 

There are other things that Mr. Harmon would like to 
do, he might want to teach or he might want to go into 
public service, or he might, for example, want to do wel¬ 
fare work or wants to study to pursue some course of en¬ 
deavor, and now because he has this undesirable discharge 
from the Army of the United States, and in every single 
walk of life this badge of dishonor is going to follow him 
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and for what, for not a single wrong act that the man com¬ 
mitted. 

His service record indicates that the only known com¬ 
ments about his character and about his efficiency were 
marked excellent, nothing else, and I respectfully submit 
that if Mr. Harmon had enlisted in the service or if he was. 
an officer- which certainly is a privilege to be a member 
of the Armed Forces as an enlisted man or as an officer, 
this board here or the Secretary of the Army, or the Gov¬ 
ernment could throw him out of the Army at any time un¬ 
der any conditions it wanted to, but something happened 
here that was a lot more serious, Mr. Harmon was inducted 
into the Army and because he was inducted he would hav e 
gone to jail if he didn ’t serve, a nd he was told, Mr. Har¬ 
mon, you have got to serve your country, and he was 
brought in and was inducted into the Armed Forces, and 
it was no privilege, it was an obligation and I believe he 
tried to fulfil this obligation to the best of his ability for 
a man to be inducted into the Armed Forces, and then be¬ 
cause he has been unpopular in his associations with people 
and having political opinions to be thrown out of the Army 
before his time of service was up, and being barred for 
the rest of his life because of no unlawful act, but because 
of political opinions, then I respectfully submit that we 
have come a long way. 

I am going to say this because I frankly feel more than 
anything else, the question here is a question of respon¬ 
sibility to all the members of the Board, and I say that in. 
all seriousness and whatever I say to you gentlemen is of 
concern or interest to this nation, or you wouldn’t be where 
you are now. I know that you are very much concerned and 
1 submit to you gentlemen that in the battles for this coun¬ 
try as we know it, is a democracy for the greatest, nation 
in the world, a nation that holds out to the entire world be¬ 
cause we believe in it, and because we believe in freedom, 
equality, justice, and we battled for that and for the things 
which make our country the greatest thing in the world. 
We went and fought on Bataan and Corregidor and fought 
to the end of the -war for this country. 
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I think it is a question of this man having committed no 
wrong, no unlawful act whatsoever, and I believe that this 
board must grant him in all conscience and in all decency 
the kind of discharge he was entitled to by reason of the 
quality and character of his service to his country. His 
service as marked on the service record was excellent and 
he deserves nothing less than an honorable discharge. 
Thank you, sir. 

Presiding Officer: Does the applicant, Mr. Harmon, have 
anything further to offer? 

Applicant: Nothing further, sir, except to say that I feel 
that within the limit of the regulation, this Board has ac¬ 
corded me all fairness at its disposal. 

Presiding Officer: Anything further from counsel, Mr. 
Shapiro? 

Counsel: No, sir. 

Presiding Officer: Anything further from associate 
counsel, Mr. Heller? 

Associate Counsel: No, sir. 

Presiding Officer: Anything further from applicant, Mr. 
Harmon ? 

Applicant: No, sir. 

Presiding Officer: Are there any further questions from 
any member of the Board? 

Members: (No questions). 

Presiding Officer: If there is nothing further from ap¬ 
plicant, Mr. Harmon, counsel, Mr. Shapiro, associate 
counsel, Mr. Heller, and nothing further from any mem¬ 
ber of the Board, the Board will be closed. 

(This concludes the testimony taken on 22 October 1954) 

Reviewed by: 

Edwin F. Moody 
Lt. Col., Artillery 
Board Member 

Army Discharge Review Board 
Date: 1 Nov. 1954 
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Defendant's Exhibit 2 

Filed in Open Court, November 28, 1955 

HEADQUARTERS 5TH INFANTRY DIVISION 

Indiantown Gap, Military Reservation, 
Indiantown Gap, Pennsylvania 

I have been advised of my rights under Article 31, Uni¬ 
form Code of Military Justice by 1st Lt. Howard J. Neff 
and 

(a) I understand that I cannot be compelled to answer 
any question or questions that may tend to incriminate me; 

(b) I acknowledge that I was informed of the nature 
of the accusation or offense concerning which I am about 
to be questioned; and I have been advised and I understand 
that I do not have to make any statement regarding the 
offense of which I am accused or suspected. 

(c) I further understand that anything I may say or 
write can be used against me if I should be tried by court- 
martial ; and 

(d) I further understand that I may not be compelled 
to make any statement or to produce evidence before any 
military tribunal if the statement or evidence is not mate¬ 
rial to the issue and may tend to degrade me. 

Question: Are you now or have you ever been a member 
of the Communist Party, USA? 

Harmon: No, I am not nor have I ever been a member 
of the Communist Party, USA. 

Question: Are you now or have you ever been a member 
of any Communist organizations? 

Harmon: I refuse to answer that question under Article 
31, on the grounds of possible self-incrimination. 

Question: Are you now or have you ever been a mem¬ 
ber of any organization, association, movement, group or 
combination of persons which advocates the overthrow of 
our Constitutional form of Government? 

Harmon: I refuse to answer that question under Ar¬ 
ticle 31, on the ground of possible self-incrimination. 

Question: Are you now or have you ever been a member 
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of an organization, association, movement, group or com¬ 
bination of persons which has adopted the policy of ad¬ 
vocating or approving the commission of acts of force or 
violence to deny other persons their rights under the con¬ 
stitution of the United States? 

Harmon: I refuse to answer that question under Article 
31, on the grounds of possible self-incrimi nation. 

Question: Are you now or have you ever been a member 
of any organization, association, movement, group or com¬ 
bination of persons which seeks to alter the form of gov¬ 
ernment of the United States by unconstitutional means? 

Harmon: I refuse to answer that question under Article 
31, on the grounds of possible self-incrimination. 

Question: Are you or have you ever knowingly and will¬ 
ingly been a member of any organization, association, move¬ 
ment, group or combination of persons which to your knowl¬ 
edge has engaged in subversive activity of any nature? 

Harmon: To the best of my knowledge I have not. 

Question: Have you ever given financial support to any 
Communist organization? 

Harmon: I refuse to answer that question under Article 
31, on the grounds of possible self-incrimination. 

Question: Do you knowingly and willingly support the 
platform of the Communist Party? 

Harmon: I refuse to answer that question under Article 
31, on the grounds of possible self-incrimination. 

Question: Are you a member of any Communist cell or 
unit? 

Harmon: No, I am not. 

Question: Have you at any time solicited funds for the 
Communist Party? 

Harmon: No, I have not. 

Question: Have you at any time solicited funds for any 
Communist cause? 

Harmon: To the best of my knowledge I have not. 

Question: Have you at any time solicited funds for any 
organization which advocates the violent overthrow of the 
United States Government? 

Harmon: To the best of my knowledge I have not. 
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Question: Have you at any time solicited funds to as¬ 
sist any person known by you to be a Communist? 

Harmon: I refuse to answer that question under Ar¬ 
ticle 31, on the grounds of possible self-incrimination. 

Question: Do you make reports of any nature to any 
Communist organization? 

Harmon: To the best of my knowledge, I do not. 

Question: Would you, in defense of the United States of 
America, bear arms against and fight against any Com¬ 
munist dominated enemy in time of national emergency? 

Harmon: If drafted by the armed service of the United 
States, I would. 

Question: Have you ever at any time taken any pledge of 
allegiance to the aims and policies of the Soviet Union? 

Harmon: To the best of my knowledge, I have not. 

Question: Have you ever in any manner pledged your¬ 
self to defend the Soviet Union? 

Harmon: To the best of my knowledge I have not. 

Question: Do you have any statement you would like to 
make Pvt. Harmon? 

Harmon: Not until such time as any charges have been 
brought against me or I have been brought before an Army 
Courts Martial, I have no statement to make. 

Question: I)o you know a person by the name of Martin 
Silverman ? 

Harmon: Yes, I do. 

Question: Where did you first meet Martin Silverman? 

Harmon: I first met Martin Silverman, to the best of 
my knowledge, at Camp Lakeland, where I was employed 
in the Summer season of 1952. 

Question: Where does Martin Silverman live? 

Harmon: To the best of my knowledge Martin Silver- 
man lives at 634 Franklin Place, Philadelphia, Pennsyl¬ 
vania. 

Question: To what extent have you associated with Mar¬ 
tin Silverman? 

Harmon: Only to the extent that I met him and his 
wife in the camp mentioned and I have visted them on 
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several occasions only on social visits. Our friendship had 
not reached very intimate proportions. 

Question: Who is Martin Silverman’s wife! 

Harmon: To the best of my knowledge Martin Silver¬ 
man’s wife is Mrs. Alice Silverman. 

Question: Do you know Ben Feldman! 

Harmon: Yes, I do. 

Question: Where and when did you have occasion to 
meet Ben Feldman! 

Harmon: To the best of my knowledge I first met Ben 
Feldman at Camp Lakeland where I was employed during 
the Summer season of 1951. 

Question: Where does Ben Feldman reside! 

Harmon: To the best of my knowledge I do not know, 
only that I believe he resides in New York City, other than 
that I do not know. 

Question: Who is Ben Feldman’s wife! 

Harmon: To the best of my knowledge Ben Feldman’s 
wife is Edna Feldman. 

Question: What is the extent of your association with 
Ben and Edna Feldman! 

Harmon: We were friends, not of an intimate nature, 
whose acquaintance I had made only at the times mentioned 
and whom I have had occasion to see in New York once 
or twice, I believe. 

Question: Who is Peggy Wellman! 

Harmon: Peggy Wellman is a lady whom I met at Camp 
Lakeland in the Summer season of 1952. She was head 
waitress there, I believe. 

Question: Do you have reason to believe that Peggy 
W 7 ellman’s husband was arrested for violation of the 
Smith act! 

Harmon: I have reason to believe, to the best of my 
knowledge, that such was the cause of his arrest as gath¬ 
ered from the newspapers. 

Question: WFo is Peggy Wellman’s husband! 

Harmon: To the best of my knowledge, I do not recall 
Peggy Wellman’s husband’s name. 
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Question: When and where did you first meet Peggy 
Wellman’s husband? 

Harmon: To the best of my knowledge I have never met 
Peggy Wellman’s husband. 

Question: Where does Peggy Wellman reside? 

Harmon: To the best of my knowledge Peggy Wellman 
resides in Detroit, Michigan. 

Question: Who is Gertrude Schatz? 

Harmon: Gertrude Schatz was a lady whom I met at 
Camp Lakeland in the Summer season of 1952. 

Question: Was Gertrude Schatz employed at Camp 
Lakeland in 1952? 

Harmon: To the best of my knowledge she was employed 
at Camp Kinderland which is adjacent to Camp Lakeland. 

Question: Where does Gertrude Schatz live? 

Harmon: To the best of my knowledge Gertrude Schatz 
lived in Detroit, Michigan. 

Question: Who is Gertrude Schatz’ husband? 

Harmon: To the best of my knowledge I do not recall 
Gertrude Schatz’ husband’s name. 

Question: Where did you first meet the husband of Ger¬ 
trude Schatz? 

Harmon: To the best of my knowledge I have never met 
the husband of Gertrude Schatz? 

Question: Do you have any reason to believe that the 
husband of Gertrude Schatz was arrested for a violation of 
the Smith Act? 

Harmon: To the best of my knowledge such was the 
cause of his arrest as gathered from reports in the news¬ 
papers about same. 

Question: Have you ever solicited funds in behalf of and 
in order to assist the husbands of Peggy Wellman and 
Gertrude Schatz? 

Harmon: To the best of my knowledge I have suggested 
that something be done to assist Peggy Wellman and Ger¬ 
trude Schatz who, being the wives respectively, the hus¬ 
bands’ first names I do not know, it may be considered that 
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I have in some manner solicited funds for the assistance 
of their husbands. 

Question: From whom have you solicited funds in order 
to assist the husbands of Peggy Wellman and Gertrude 
Schatz? 

Harmon: I have not, or to the best of my knowledge I 
have not, solicited funds from anyone. My own efforts in 
behalf of Peggy Wellman and Gertrude Schatz were to 
suggest to Roy Meador and Roy Stollerman that perhaps 
something should be done to aid Peggy Wellman and Ger¬ 
trude Schatz. 

Question: Did you ever at any time set a quota in dol¬ 
lars as a possible goal to be reached in seeking aid for the 
Wellmans’ and Schatz’? 

Harmon: At this time I do not recall. 

Question: Is it possible that you set a dollar goal in 
your efforts to assist the Wellmans’ and Schatz’? 

Harmon: It is possible that I may have set a goal in 
dollars and cents in my suggestion for aid to Peggy Well¬ 
man and Gertrude Schatz. 

Question: To whom or to what office were the contribu¬ 
tions to be sent in the drive to assist the Wellmans and 
the Schatz’? 

Harmon: There was no designation as to whom or to 
what office aid might be sent to assist Peggy Wellman and 
Gertrude Schatz; insofar as I was chairman of the Lake¬ 
land Staff organization in the Summer season of 1952 and 
insofar as Sol Vail was Director of Camp Lakeland in that 
same season, it is possible that persons to whom such sug¬ 
gestions may have been made might have considered my¬ 
self or Sol Vail, at his Camp Lakeland Office in New York 
City, to be the persons to whom aid might be sent. 

Question: By aid, do you mean monetary contributions? 

Harmon: Specifically monetary contributions. 

Question: WIio is Rachael Johnstone? 

Harmon: To the best of my knowledge I do not know 
this person Rachael Johnstone. 
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Question: Do you have knowledge to the effect that your 
father, John Henry Harmon, Jr., is a Communist? 

Harmon: To the best of my knowledge I have no such 
ideas concerning Communist implications on the part of 
my father, John Henry Harmon, Jr. 

Question: Is your father, John Henry Harmon, Jr., a 
member of any Communist organizations? 

Harmon: To the best of my knowledge, I do not know. 

Question: At this time would you bear arms against any 
country who may have caused the United States to be at¬ 
tacked and which is Communist influenced? 

Harmon: Although your question is vague, I think I 
understand it. If so ordered by my superior officer or of¬ 
ficers, I would. 

Question: Would you follow the orders of your superior 
officers for patriotic reasons or merely to prevent discipli¬ 
nary action against you. 

Harmon: I consider the question vague and would only 
say that it would have to be more specific. 

Question: In time of National emergency, would you in 
defense of the United States of America fight against a 
Communist dominated enemy or a Communist influenced 
enemy because of patriotic motives or merely to prevent 
yourself from becoming a subject of disciplinary action? 

Harmon: I refuse to answer that question. 

Question: Why? 

Harmon: Under Article 31, on the grounds of possible 
self incrimination with the added statement that I consider 
patriotism to be inherent in a man’s personality until such 
u time as that patriotism is shown to be false. 

Question: Where is Camp Lakeland? 

Harmon: To the best of my knowledge Camp Lakeland 
is located about twelve or thirteen miles from the city of 
Poughkeepsie, New York. The Postal address to such camp 
being Hopewell Junction, New York. 

Question: Are Communist teachings propagated at 
Camp Lakeland? 
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Harmon: I refuse to answer that question under Ar¬ 
ticle 31, on the ground of possible self-incrimination. 

Question: What party, association, group or combina¬ 
tion of persons sponsor Camp Lakeland? 

Harmon: To the best of my knowledge I do not know. 

Xo threat, coercion, or promises, or unlawful influence 
or inducement has been made to me and with full knowl¬ 
edge of my rights concerning self-incrimination, I volun¬ 
tarily make the above statement. 

To show that I know and understand the foregoing I 
place my signature here: 

The foregoing statement is true and correct to the best 
of my knowledge. 

John Henry Harmon, III 
John Henry Harmon, m 
Pvt.-2 US 51207184 
Co. D, 11th Inf. Keg. 

5th Inf. Div. 

Subscribed and sworn to before me at Indiantown Gay 
Military Reservation, Pennsylvania, this 7th day of May, 
1953. 

Howard J. Neff 
Howard J. Neff 
1st Lt. Hq. 5th Inf. Div. 

Auth. to act as Notary 
Art. 136, UOMJ, 1951 


202 Filed November 29,1955 

Amendment to Answer 

Pursuant to leave granted by order of this Court on No¬ 
vember 28,1955, defendant herein files the following amend¬ 
ments in substitution for paragraphs 10 and 17 of his an¬ 
swer: 

10. Defendant denies the allegations of paragraph 10 of 
the complaint, and alleges that plaintiff’s discharge certifi- 
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cate recited that the authority for his discharge was AR 
615-370, but that in fact plaintff was discharged under the 
authority of Department of Defense Directive 5210.9 dated 
April 7, 1954. 

17. Defendant denies the allegations of paragraph 17 of 
the complaint except that he admits that plaintiff’s service 
record was marked “excellent” as to character and effi¬ 
ciency only for the periods November 12, 1952 to July 24, 
1953; and August 2,1953 to 24 April, 1954; but that for th e 
balance of plaintiff’s military career his service record was 
marked “unknow n” as t o character and efficiency . 

/s/ Warren E. Burger 

Assistant Attorney General 

/s/ Edward H. Hickey 
/ s/ Donald B. MacGuineas 
/ s/ Howard E. Shapiro 

Department of Justice 
Attorneys for Defendant. 

Let this be filed: 

Luther W. Youngdahl 


203 Filed January 24, 1956 

Memorandum 

This cause came on to be heard on cross-motions for sum¬ 
mary judgment. 

Plaintiff was inducted into the Army on October 31,1952, 
under the Universal Military Training Law of 1948. On 
February 9,1954, he was ordered to reply to certain deroga¬ 
tory information which the Army had received about him. 
On March 11,1954, plaintiff replied to questions concerning 
allegedly subversive activities in which he was involved in 
1949, 1951, and 1952, such as employment at Camp Lake¬ 
land, with the Detroit Urban League, registering to vote 
with the American Labor Party in New York, and solicit- 
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ing funds for defense of persons indicted under the Smith 
Act. Plaintiff’s father and stepmother were alleged to be 
subversive. 

Save for plaintiff’s continuing association with his par¬ 
ents and for writing one letter requesting contribution for 
.the legal defense of two persons indicted under the Smith 
Act, all charges against plaintiff were based on conduct 
anteda ting his induction into the Army . 

On the basis of these facts the Army informed plaintiff, 
on April 2, 1954, that although he would be retained 
204 in the Army, he would not be promoted; that he 
would not be discharged as disloyal or subversive, 
but he would be assigned to non-sensitive duties; and that 
upon completion of his term of service, he would be given 
a discharge relative to the type of service rendered as of 
the date he became eligible for separation. 

On April 7, 1954 , the Secretary of Defense issued a De- 
partment of Defense Directive, number 5210.9, which modi - 
fied existing regulations of the Armed Services so as to 
make the civili an sec urit y progr am for gove rnment em - 
ployees apply to the military. Cases previously cleared 
were ordered reviewed and on May 26, 1954, the Adjutant 
General informed plaintiff’s Commanding Officer that he 
would be discharged with an Undesirable Discharge under 
the provisions of Army Re gulation No. 615-37 0, although 
the discharge now appears to have been made under 5210.9, 
i.e., that retention of plaintiff was inconsistent with the 
interests of national security. On June 2, 1954, plaintiff 
was discharged from the Army . 

Plaintiff then applied unsuccessfully to the Army Dis¬ 
charge Review Board and the Army Board for the Correc¬ 
tion of Military Records to have the character of his dis¬ 
charge changed from Undesirable on the ground that his 
services both as to character and efficiency had been rated 
as excellent throughout his entire army life. After plain¬ 
tiff requested the Secretary of the Army to award him an 
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honorable discharge, his case was reopened by the Army 
Board for Correction of Military Records but relief was 
denied. 

In his complaint, plaintiff states that he is not now and 
never has been a member of the Communist Party or any 
of its front organizations, or of any organization which has 
engaged in subversive activities of any kind. Plain- 
205 tiff asserts that he has always been “unswervingly 
loyal to the Government of the United States.” To 
this the government responds that for lack of knowledge 
and information sufficient to form a belief, it denies plain¬ 
tiff’s assertion, but in its argument it concedes that it has 
never found plaintiff either disloyal or loyal. Since the 
position of the gove rnment is that plaintiff was dismissed 
under D ire ctive 5210.9 which requires no finding of dis - 
lovalty, it maintains that assertions of l oyalty are not ma- 
terial to the legal issues raised by the m otions f o r summary 
judgment. 

The Government concedes that during the entire period 
of plaintiff’s military service he received an excellent rat¬ 
ing both as to character and efficiency. 

The authority to prescribe conditions under which a sol¬ 
dier shall be discharged from service has been vested by 
the Congress in the Secretary of the Army. 10 U.S.C. 652a 
(1950) . Since the statute does not specify the categories 
of discharges to be issued, the Secretary has authorized a 
series of Army Regulations establishing five categories 
and describing the circumstances under which they shall 
be given. An Undesirable Discharge is issued to persons 
separated by administrative action from the Army because 
they are found to threaten the Army’s discipline, or mo¬ 
rale, or function as a national defense arm. Plaintiff was 
issued such a discharge as a security risk. 

Understandably the establishment of standards and the 
administration of these standards have been considered as 
peculiarly military. It must be so for the military does 
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constitute a specialized community, of necessity governed 
by a discipline uniquely adapted to its own needs. 
206 Respecting this the c ourts have been scrupulously 
careful not to int erfere with, or intervene in. au ¬ 
thor ized an d legitimate army matters. The statute author¬ 
izing military determination of discharge certificate has 
been construed to restrict .judicial review . 1 Chief Judge 
Edgerton noted in Gentila v. Pace, 90 U.S. App. D.C. 75,77, 
(D.C. Cir. 1951): 

“We think Congress intended that the Board’s full 
and ‘final’ review should not be subjected to further 
review, or series of reviews, in the courts. We may 
suppose that Congress considered the heavy burden 
that would be imposed upon courts if they were re¬ 
quired to review the findings upon which Army dis¬ 
charges are based. * * # At the very least, we*think 
the statute intends that merely erroneous findings of 
fact by the Discharge Review Board shall not be re¬ 
vised by a court.” 

Although it may be true that the immediate case presents 
questions of law, it likewise involves a review of the find¬ 
ings upon -which the separation was based, for while the 
vast majority of facts upon which the government relies 
occurred prior to induction, at least one such fact occurred 
during the t erm of military se rvice. We feel constrained 
to hold, ther efore, that under the present state of the law 
we_ lac k requisite authority to review, control or compel 
the grantin g of particular types of discharge certificates . 

We would, nevertheless, be remiss if we failed to point 
out the inequities which may result, as in this case, from 
the lack of adequate Congressional circumscription of mili - 
tarv action regardi ng d ischarges— action which is isolated 
from judicial review. 

The established policy of the military has been that the 
character of a discharge certificate is rooted in, and 


1 See Marshall v. Wyman, 132 F. Sapp. 169 (1955), Davis v. Woodrine, 
72 App. D.C. 83 (1940). 



207 fashioned from, the conduct of a man during his 
term of service. In 1954, former Secretary of the 

Army Stevens stated: 

“The traditional policy of the Army has been that the 
discharge given should reflect the service rendered. 
In other words, a man whose conduct has been faith¬ 
ful and honest during the time in service would be 
entitled to separation under honorable conditions, not¬ 
withstandi ng what his conduct may have been prior to 
enter ing theservice. ” (Hearings, Senate Armed Serv- 
ices Committees on S. 3096, 83d Cong., 2d Sess., March 
18,1954, at p. 75). 2 

Support for the proposition that a discharge certificate was 
intended to be an unlimited military appraisal of the life¬ 
long conduct of an individual rather than a reflection of 
the quality of service rendered does not readily appear. 

While the discharge certificate is issued by the military, 
it has tangible and practical consequences in civilian life. 
To an honorable discharge accrue property rights, civil 
rights, and community respect and honor. United States v. 
Keating, et al., 121 F. Supp. 477 (D.C. Ill. 1949). Con¬ 
versely, one receiving an adverse discharge certificate must 
expect to encounter substantial prejudice in civilian life. 
See, for example, form letter issued by the Army under 
SR 600-220-1 effective June 18, 1954. Congress has been 
informed that discharges are made on the basis of actual 
military service rendered and not on matters extraneous 
to such service. 3 If, in practice, this is not the case, 

208 Congress should be so informed. 

At the same time, if we have too narrowly construed 
the scope of judicial review under the present statute, 

2 See also 13 Op. Atty. Gen. (1869), 18 Op. Atty. Gen. 427 (1886), and 
Army Regulation No fiiH-afiO 

s Former Secretary of the Army Stevens testified before the Senate Armed 
Services Committee on March 18, 1954, that: 

“When evidence fails to show that he is disloyal, or otherwise subversive, 
but does establish that he is otherwise a security risk and should be 
eliminated, he is separated honorable conditions, usually with a general 
discharge. ’ * 


104 


it might be well to have a more definitive judicial determi¬ 
nation as to the status of military service, the nature and 
import of a discharge certificate, and the scope of judicial 
review. 4 The Supreme Court has recently held that a sol¬ 
dier, once discharged, cannot be tried by the military for 
a crime alleged to have been committed while he was in 
the service/* We assume without question that the military 
cannot try a man for alleged criminal conduct committed 
prior to his entry into service. Does it not equally offend 
our traditional concept of justice that a man who serves 
the military with a rating of excellent can be dismissed by 
it, without being found disloyal, for non-criminal conduct 
which occurred primarily, if not exclusively, prior to in¬ 
duction, and can be furnished a discharge certificate which, 
by reflecting more than a record of military service, brings 
reproach and dishonor in civilian life ? 

As the law now stands, we lack jurisdiction to review or 
grant relief and are constrained to hold that summary 
judgment be grant ed to defendant . 

Defendant will prepare an order consistent with this 
finding. 

Luther W. Youngdahd 
Judge 


January 24, 1956 


* The scope of the courts’ power to review or control the action of the 
military in fixing the type of discharge certificate issued to soldiers has not 
as yet been clearly delineated by the Supreme Court. Sec Patterson v. Lamb, 
329 U.S. 539, 542 (1947). 

3 United States ex rel Toth v. Quarles, 350 U.S. 11 (Dec. 7, 1955). 
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Filed February 6,1956 
Order 

This cause having been heard on cross motions for sum¬ 
mary judgment, and it appearing that plaintiff who was 
discharged from the Army with an undesirable discharge 
brings this action against the Secretary of the Army to 
obtain judicial review of the character of the discharge 
given him, and that this Court lacks authority to review, 
control, or compel the granting of particular types of dis¬ 
charge certificates; 

Now, Therefore, it is hereby ordered, pursuant to the 
memorandum of the Court dated January 24, 1956, that 
plaintiff’s motion for summary judgment be and it hereby 
is denied; that defendant’s motion for summary judgment 
be and it hereby is granted; and that the complaint be and 
it hereby is dismissed. 

/s/ Luther W. Youngdahl 
Luther Youngdahl 
District Judge 

Dated: 3 Febuary, 1956 
Seen: 

James H. Heller 
Counsel for Plaintiff 


210 Notice of Appeal 

Notice is hereby given this 21st day of February, 1956, 
that Plaintiff, John Henry Harmon, HI hereby appeals to 
the United States Court of Appeals for the District of 
Columbia from the judgment of this Court entered on the 
6th day of February, 1956 in favor of defendant, William 
M. Brucker against said John Henry Harmon, IH. 

James H. Heller 
Attorney for Plaintiff 
1026 Woodward Building 
Washington, D. C. 
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Civil Docket 

(C.A. No. 1972-55) 

UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 

Date Proceedings 

1955 Deposit for cost by 

May 2 Complaint, appearance, Exhibits (2) filed 
May 2 Summons, copies (1) and copies (1) of Complaint 
issued Served 5-3-55 U. S. Atty. Served 5-2-55 filed 
June 16 Appearance of James H. Heller for pltf. Atty. 
Gen. Served 5-3-55 filed 

July 19 Answer of deft, to complt; c/m 7-18-55; app. 
Joseph D. Guilfoyle, Edward H. Hickey & Donald B. 
MacGuineas. filed 
July 19 Calendared (N) 

Aug. 25 Motion of pltf. for summary judgment, affidavit 
of pltf; P & A; c/m 8-25-55; M.C. 8-25-55 filed 
Sept. 7 Stipulation extending time for deft, to answer 
plf’s motion for summary judgment to 9-16-55. filed 
Sept. 8 Motion of pltf. to file supplemental complt. & 
substitute party deft; P & A; exhibit; ack. ser. 9-8-55. 
filed. 

Sept. 8 Order grating Pltf. leave to file supplemental com¬ 
plaint and substituting Wilber M. Brucker, individually 
and as Sec. of the Army in place and instead of Robert 
T. Stevens as party deft. (N) Holtzoff, J. 

Sept. 8 Supplemental complaint substituting Wilber M. 
Brucker, individually and as Sec. of the Army in place 
and instead of Robert T. Stevens as party deft; affi¬ 
davit; ack. of ser. 9-8-55, filed 
Sept. 15 Stipulation extending time for deft, to answer 
motion for summary judgment to 9-30-55. filed 
Oct 7 Motion of deft, for extension of time to respond 
to pltff’s. motion for summary judgment; c/m 10-7-55 
filed 
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Oct. 11 Opposition of pltf to motion to extend time to 
answer motion for summary judgment, P&A, c/m 

10- 11-55 

Oct. 13 Order extending deft’s time to file opposition to 
motion for summary judgt. to 10-21-55. (N) Laws, C. J. 
Oct. 21 Motion of deft for extension of time to respond to 
motion for summary judgment, affi., c/m 10-21-55 filed 
Oct. 22 Pltf’s opposition to deft’s 2nd motion to extend 
time to answer pltf’s Motion for summary judgment, 
P&A, c/m 10-21-55 filed 

Oct. 25 Order granting defendant’s motion for extension 
of time to file opposition to motion for summary judg¬ 
ment until Nov. 15, 1955. Tamm, J. (N) 

Nov. 15 Motion of deft for summary judgment, affidavits 
(2) & exhibits (2) affidavit (1), MX). 11-15-55. filed 
Nov. 15 Brief of deft in support of motion for Summary 
Judgment & in opposition to Pltff’s Motion for sum¬ 
mary judgment appendix, filed 
Nov. 22 Motion of Deft for leave to amend answer, c/m 

11- 22-55. filed 

Nov. 23 Reply of pltf to defts brief & in opposition to 
motion for summary judgt, affi, exhibits A thru J, c/m 
11-23-55 filed 

Nov. 28 Opposition to motion for leave to amend answer. 
C/s 11-28-55 filed 

Nov. 28 Motion of pltf for summary judgt. and motion 
of deft for summary judgt; argued and submitted. Rep. 
Delehanty Youngdahl, J. 

Nov. 29 Amendment to answer of deft, c/m 11-28-55. 
(Fiat) Youngdahl, J. 

1956 

Jan. 24 Memorandum opinion. Youngdahl, J. (N) 

Feb. 6 Order denying Pltff’s motion for summary judg¬ 
ment & granting Deft’s motion for summary judgment, 
& further that complt. be dismissed. (Signed 2-3-56) 
Youngdahl, J. (N) 
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Civil Docket 

(C.A. No. 1972-55) 

UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 

Date Proceedings 
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May 2 Complaint, appearance, Exhibits (2) filed 
May 2 Summons, copies (1) and copies (1) of Complaint 
issued Served 5-3-55 U. S. Atty. Served 5-2-55 filed 
June 16 Appearance of James H. Heller for pltf. Atty. 
Gen. Served 5-3-55 filed 

July 19 Answer of deft, to complt; c/m 7-18-55; app. 
Joseph D. Guilfoyle, Edward H. Hickey & Donald B. 
MacGuineas. filed 
July 19 Calendared (N) 

Aug. 25 Motion of pltf. for summary judgment, affidavit 
of pltf; P & A; c/m 8-25-55; M.C. 8-25-55 filed 
Sept. 7 Stipulation extending time for deft, to answer 
plf’s motion for summary judgment to 9-16-55. filed 
Sept. 8 Motion of pltf. to file supplemental complt. & 
substitute party deft; P & A; exhibit; ack. ser. 9-8-55. 
filed. 

Sept. 8 Order grating Pltf. leave to file supplemental com¬ 
plaint and substituting Wilber M. Brucker, individually 
and as Sec. of the Army in place and instead of Robert 
T. Stevens as party deft. (N) Holtzoff, J. 

Sept. 8 Supplemental complaint substituting Wilber M. 
Brucker, individually and as Sec. of the Army in place 
and instead of Robert T. Stevens as party deft; affi¬ 
davit; ack. of ser. 9-8-55, filed 
Sept. 15 Stipulation extending time for deft, to answer 
motion for summary judgment to 9-30-55. filed 
Oct 7 Motion of deft, for extension of time to respond 
to pltfPs. motion for summary judgment; c/m 10-7-55 
filed 
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Oct. 11 Opposition of pltf to motion to extend time to 
answer motion for summary judgment, P&A, c/m 

10- 11-55 

Oct. 13 Order extending deft’s time to file opposition to 
motion for summary judgt. to 10-21-55. (N) Laws, C. J. 
Oct. 21 Motion of deft for extension of time to respond to 
motion for summary judgment, affi., c/ra 10-21-55 filed 
Oct. 22 Pltf’s opposition to deft’s 2nd motion to extend 
time to answer pltf’s Motion for summary judgment, 
P&A, c/m 10-21-55 filed 

Oct. 25 Order granting defendant’s motion for extension 
of time to file opposition to motion for summary judg¬ 
ment until Nov. 15, 1955. Tamm, J. (N) 

Nov. 15 Motion of deft for summary judgment, affidavits 
(2) & exhibits (2) affidavit (1), M,C. 11-15-55. filed 
Nov. 15 Brief of deft in support of motion for Summary 
Judgment & in opposition to Pltff’s Motion for sum¬ 
mary judgment appendix, filed 
Nov. 22 Motion of Deft for leave to amend answer, c/m 

11- 22-55. filed 

Nov. 23 Reply of pltf to defts brief & in opposition to 
motion for summary judgt, affi, exhibits A thru J, c/m 
11-23-55 filed 

Nov. 28 Opposition to motion for leave to amend answer. 
C/s 11-28-55 filed 

Nov. 28 Motion of pltf for summary judgt. and motion 
of deft for summary judgt; argued and submitted. Rep. 
Delehanty Youngdahl, J. 

Nov. 29 Amendment to answer of deft, c/m 11-28-55. 
(Fiat) Youngdahl, J. 

1956 

Jan. 24 Memorandum opinion. Youngdahl, J. (N) 

Feb. 6 Order denying Pltff’s motion for summary judg¬ 
ment & granting Deft’s motion for summary judgment, 
& further that complt. be dismissed. (Signed 2-3-56) 
Youngdahl, J. (N) 
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Feb. 21 Motion of appeal of pltf from judgt. of 2-6-56, 
deposit $5.00 by James H. Heller, copies mailed to U. S. 
Atty. Atty. Gen. & Donald B. MacGuineas. filed 
Feb. 21 Cost bond of pltf on appeal in sum of $250 with 
United States Fidelity & Guaranty Co. filed 
Feb. 24 Plaintiff’s designation of record on appeal, c/m 
2-24-56 filed 

Feb. 24 Plaintiff’s statement of points on appeal, c/m 
2-24-56 filed 

Feb. 29 Motion respecting Record on Appeal, P & A, c/m 
2-28-56. filed 

Feb. 29 Plaintiffs Exhibits A. filed 
Feb. 29 Defendants Exhibits # 1, 2 & 3. filed 
Feb. 29 Order allowing Pltff. to withdraw his designation 
of contents of record on Appeal & statement of points 
on appeal, and further directing Clerk of Court to 
transmit to U. S. Court of Appeal for D. C. Circuit all 
original papers & exhibits & to prepare a certified 
copy of all docket entries in this action for transmis¬ 
sion to U. S. Court of Appeal for D. C. Circuit. 
Youngdahl, J. (N) 

Mar. 19 Record on Appeal delivered. Deposit by James 
H. Heller, $.50. filed 
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Appellant’s Statement of Questions Presented 

1. Did the District Court have jurisdiction to review the 
Undesirable Discharge Certificate given an inducted 
soldier by the Secretary of the Army (for non-criminal, 
constitutionally-protected conduct occurring primarily, 
if not exclusively, prior to induction), and to grant the 
relief requested by appellant, where the discharge cer¬ 
tificate did not reflect the actual character of appellant’s 
military service and violated applicable regulations, 
statutes and constitutional provisions? 

2. While Congress may have authorized the Secretary of 
Defense to remove “security risks” from the Armed 
Forces, was Department of Defense Directive 5210.9, 
Paragraph VIII(F)5 (under which appellant was stig¬ 
matized for life with an “Undesirable Discharge 
Certificate” for having engaged in constitutionally- 
protected and non-criminal conduct extraneous to the 
character of his actual military service), invalidly 
authorized, ultra vires and void? 

3. Appellant was not found disloyal by appellee, and the 
character and efficiency of his actual military service 
up to the time of his discharge were admittedly excel¬ 
lent. His Undesirable Discharge as a “security risk” 
was based on non-criminal conduct which occurred pri¬ 
marily, if not exclusively, prior to his induction and 
which was wholly unrelated to the actual character of 
his military service. Moreover, he was given neither a 
hearing prior to his discharge, nor any statement of the 
reasons why he was declared a “security risk,” nor any 
opportunity to confront and cross-examine the wit¬ 
nesses against him. Was the aforesaid action of appel- 
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lee in furnishing appellant an “Undesirable Discharge 
Certificate’’ (which by reflecting more than a record of 
military service, brings reproach and dishonor in 
civilian life and completely extinguishes appellant’s 
right to valuable veterans’ benefits), in violation of the 
First, Fifth, and Sixth Amendments to the Constitution 
of the United States? 

4. (a) Was the action of appellee in separating appellant 
from the Army without “notice or hearing” on June 2, 
1954, allegedly under Department of Defense Directive 
5210.9, in violation of Paragraph VIII(F)3 of that 
Directive, which required that appellant have reason¬ 
able time to show cause why he should not be separated? 

(b) On June 2,1954, the date of appellant’s separation 
from the Army Establishment, the only Army Regula¬ 
tion in force governing appellant’s case was Army 
Regulation 615-370. That regulation required that indi¬ 
viduals who were “security risks,” but who had not 
been found either disloyal or subversive, were entitled 
to a discharge “under honorable conditions.” Could 
Department of Defense Directive 5210.9, issued April 7, 
1954, supersede Army Regulation 615-370 so long as 
the Army Regulation was in force? 
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BRIEF FOR APPELLANT 


Jurisdictional Statement 

This is an appeal from an order of the United States 
District Court for the District of Columbia granting sum¬ 
mary judgment for the appellee (J.A. 105). 

Jurisdiction of this cause below was based on Sections 
11-305 and 11-306 of the District of Columbia Code, on 28 
U. S. C., Sections 1331, 2201 (the Declaratory Judgment 
Act), 2202, and on 5 U. S. C., Section 1009. Jurisdiction 
was also based on the First, Fifth and Sixth Amendments to 
the Constitution of the United States, and on Articles I and 
III thereof. 
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Statement of the Case 


A. Appellant 

Appellant, a resident of the State of New York and 
prospective applicant for admission to the Bar, was duly 
inducted into the Army on October 31, 1952. Former Pri¬ 
vate Harmon’s induction was accomplished under the pro¬ 
visions of the Universal Military Training & Service Act 
of 1948. 62 Stat. 604, 50 U. S. C. App. 451 et seq. (J.A. 
2-3, 19). 

On May 7, 1953, appellant was interrogated concerning 
his beliefs, attitudes, associations and opinions at the 
Indiantown Gap Military Reservation, Indiantown Gap, 
Pennsylvania, where he was then stationed (J.A. 91-97). 
With respect to some of the questions asked by the Mili¬ 
tary Authorities, appellant invoked his privilege against 
self-incrimination (Uniform Code of Military Justice, 
Article 31, 64 Stat. 118, 50 U. S. C. 602), but denied mem¬ 
bership in the Communist Party. 1 

1 On October 22, 1954, appellant explained his invocation of the 
privilege against self-incrimination in testifying under oath before 
the Army Discharge Review Board, as follows: 

“Applicant: Well, quite frankly, I was afraid for one reason 
and, secondly, I did not have the advice of counsel, I was afraid 
in the sense that when I was first sent up to the Indiantown 
Gap I was awakened from sleep and introduced to six gentlemen 
from the Counter Intelligence Corps, and that included the 
Commanding Officer, a stenographer, and a Sergeant-at-Arms, 
and I was searched and then taken down to G-2 headquarters 
and there I was questioned by the battery of these gentlemen 
from the Counter Intelligence Corps. I did not feel that I could 
truthfully and honestly answer all the questions that were pre¬ 
sented to me—when they were thrown at me in such rapid fire. 
(J.A. 64) * * * 

“Member: Mr. Harmon, on the 7th of May, 1953, you were 
asked certain questions in regard to which have been repeated 
this morning by your counsel, and at that time you refused to 
answer those questions, and you tell us this morning you 
refused based on the fact that you did not have advice of 
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On February 9, 1954, appellant was notified by the Ad¬ 
jutant General that he was to reply to certain derogatory 
information which had been received concerning him, to 
wit: 


counsel, and you did not know the names of all the organizations 
that might be listed on the Attorney General’s list. * * * I don’t 
see why you had to have advice of counsel to say you did not 
belong to them. 

“Applicant: Well, sir, I will give you an example. When I 
was interrogated in May of 1953, I mentioned that I was asked 
questions all at once, and some of the questions ran to this 
extent. To whom have you given the plans of Indiantown Gap 
Military Reservation? How long have you been a courier for 
the Soviet Union or to some of its satellites? My instant re¬ 
action was, what is going on here, you know, I hadn’t realized 
that I was such a cloak and dagger personality. I saw that I 
was afraid, and really being fearful I did not wish to answer 
these questions for fear I might say something which was not 
actually the truth (J.A. 71) * * * 

“Counsel: Do you think if you had an opportunity to have 
carefully considered the questions and your answers to the 
questions, if you had done so in a calm and deliberate atmos¬ 
phere rather than through fear, do you believe you would 
have answered as you did on the investigation report? 

“Applicant: I think if I had time to I would have given 
more or less similar reponses that I had given in the file with 
AGO. (J-A- 84-85) * * * 

“Presiding Officer: What were you apprehensive of? 

“Applicant: Well, sir, when someone walks in with a group 
of men, walks into the room where you had just been awakened, 
as I explained, by my Commanding Officer * * * 

“Presiding Officer: Was your Commanding Officer present? 

“Applicant: Yes, sir, I don’t know how many gentlemen 
from the CID and a Lieutenant from G-2, a Sergeant with a 
.45 pistol strapped to his hip, and why someone should come 
into my room with weapons, I couldn’t understand, I was ap¬ 
prehensive. 

“Presiding Officer: You were apprehensive for fear they 
would shoot you? 

“Applicant: I can’t explain my subconscious reaction at the 
time. 

“Presiding Officer: You were just apprehensive? 

“Applicant: That is correct, sir.” (J.A. 87) 
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“That you— 

“a. In 3951 and 1952, were employed at Camp 
Lakeland which was reported to be a Communist 
operated camp. 

“b. In 1949, were employed by the Detroit Urban 
League which was reported to be a subversive organi¬ 
zation. 

“c. In 1952, registered to vote in New York City 
with the American Labor Party. The American 
Labor Party is cited by the House Committee on Un- 
American Activities as being under Communist con¬ 
trol in New' York City. 

“d. Solicited contributions of money for the de¬ 
fense of persons under indictment for violation of 
the Smith Act” (J.A. 3). 

The letter also contained derogatory information with re¬ 
spect to appellant’s father and step-mother, who were al¬ 
leged to have had “subversive” associations, and further 
stated that appellant was alleged to have associated with 
persons who were Communists or Communist sympathizers 
(J.A. 3-4). 

On March 11, 1954, appellant replied to the letter of 
allegations, stating that he was not then nor had he ever 
been a member of the Communist Party, and in answer to 
the derogatory information with respect to his father and 
step-mother, appellant informed the Adjutant General that: 

“It is with deepest moral indignity coupled with a 
devout sense of filial piety, that I refuse to answer 
the derogatory statements made under allegations 
e and f. As neither my father nor step-mother are 
employed in any capacity by the federal government, 
I am led to the conclusion that derogatory informa¬ 
tion concerning them is w’hollv irrelevant to the case 
at hand” (J.A. 4-6). 

The allegations in the letter of the Adjutant General, 
dated February 9, 1954, related solely to lawful and legal 
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activities and associations which appellant carried on as 
part of his civilian life prior to the time of his induction 
except that (1) appellant continued his association with 
his father and step-mother; and (2) in November 1952, he 
wrote a letter to two friends suggesting that they make 
financial contribution to assist the defense of two indi¬ 
viduals who had been indicted for a violation of the “Smith 
Act” (J.A. 7-8, 100). 

On April 2,1955, the Adjutant General, by order of the 
Secretary of the Army, informed appellant’s Commanding 
Officer that the proposed discharge of appellant as “dis¬ 
loyal or subversive” under the provisions of Army Regu¬ 
lation 615-370 had not been favorably considered. Instead, 
appellant was to be assigned to non-sensitive duty in the 
lowest pay grade and retained in the Army Establishment 
(J.A. 6-7). At the same time, appellant was personally 
informed by the Adjutant General as follows: 

“1. Reference is made to letter from this office 
dated 9 February 1954. 

“2. The allegations in your case and your reply 
thereto have been reviewed in the Department of the 
Army. It has been determined that you will be re¬ 
tained in the service in your present grade, that you 
will not be promoted and that upon completion of 
your term of service you will be discharged with a 
type of discharge appropriate to the character of 
service you have rendered as of the date you are 
eligible for separation. 

“By Order of the Secretary of the Army” 
(J.A. 7, 100). 

However, 55 days later and on May 26, 1954, without 
notice to appellant or providing him with a hearing, the 
Adjutant General, by order of appellee, rescinded the pro¬ 
visions of the previous order and informed appellant’s 
Commanding Officer that he would be discharged under the 
provisions of Army Regulation 615-370 and given an “Un- 
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desirable Discharge” (J.A. 7, 20). On June 2, 1954, 
appellant was separated from the Army of the United 
States under the provisions of Army Regulation 615-370 
at Transfer Point, Camp Pickett, Virginia, with an “Unde¬ 
sirable Discharge Certificate” (J.A. 13, 14). 

It is conceded that the character and efficiency of appel¬ 
lant’s service in the Army of the United States from the 
date of his induction until the date of his discharge was 
excellent, and appellant’s service record bears two char¬ 
acter and efficiency recommendations for excellent service 
(J.A. 9, 20,101). 2 

B. Proceedings Subsequent to Discharge 

On June 8, 1954, appellant applied to the Army Dis¬ 
charge Review Board to have the nature of his discharge 
certificate changed from Undesirable to Honorable. On 
October 22,1954, appellant appeared before the Army Dis¬ 
charge Review Board accompanied by counsel, and testified 
under oath that he had never been a member of the Com¬ 
munist Party, or of any Communist cell or unit, or of any 
Communist organization, or of any organization that advo¬ 
cated the overthrow of the government, or of any organiza¬ 
tion which advocated a policy of approving or advocating 
the commission of acts of force or violence to deny other 
persons their rights under the Constitution, or of any 
organization which seeks to alter the form of government 
of the United States by un-Constitutional means, or of any 
organization which, to his knowledge, had engaged in sub¬ 
versive activities of any kind or nature (J.A. 63-68). 
Appellant further testified that he was then and had always 
been completely and unswervingly loyal to the government 
of the United States and would not hesitate to lay down his 
life in defense of the United States against any and all 
of its enemies whomsoever (J.A. 69, 101). 

its argument [the Government] concede [d] that it 
has never found [appellant] either disloyal or loyal.” (137 F. Supp. 
475, 477.) 
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On November 15,1954, appellant was informed that his 
application for a change of his discharge certificate from 
Undesirable to Honorable had been denied (J.A. 10). 
Thereupon, appellant applied to the Army Board for the 
Correction of Military Records, but on January 27, 1955, 
his appeal was denied (J.A. 10). On February 1, 1955, 
appellant appealed to the Secretary of the Army, but no 
action was taken, and on May 2,1955, appellant commenced 
suit in the District Court for the District of Columbia. 

C. Administrative Proceedings Subsequent to the 

Filing of Suit 

Subsequent to the filing of the complaint, appellant’s 
counsel was informed by Hugh M. Milton III, Assistant 
Secretary of the Army, that the Army Board for the Cor¬ 
rection of Military Records had been ordered to undertake 
“a fresh evaluation of the entire case” (J.A. 51-52). On 
July 7, 1955, appellant’s counsel replied to Mr. Milton’s 
letter and informed him that appellant had commenced 
suit, testing the validity of appellant’s “Undesirable Dis¬ 
charge”, but nevertheless offered to participate in a hear¬ 
ing before the Army Board for the Correction of Military 
Records (J.A. 52-53). On July 20 ,1955, appellant’s coun¬ 
sel received another letter from Mr. Milton in which he 
stated that the Executive Secretary for the Army Board 
for the Correction of Military Records had scheduled a 
hearing for July 27, 1955, but that the Army could not 
agree that the discharge certificate was to be based on the 
character of the soldier’s military service (J.A. 54). 
On July 25, 1955, appellant’s counsel informed Mr. Milton 
that appellant would not appear before the Army Board 
for the Correction of Military Records, inasmuch as a hear¬ 
ing before said board “would serve no useful purpose,” 
since the Army and appellant were in basic disagreement 
on the law relating to the issuance of discharge certificates 
(J.A. 55-56). On November 10, 1955, the Assistant Secre¬ 
tary of the Army denied appellant’s application for a cor¬ 
rection of his military record (J.A. 57). 
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D. Court Proceedings 

On May 2, 1955, appellant filed a complaint in the 
United States District Court for the District of Columbia, 
praying for a declaratory judgment declaring invalid his 
“Undesirable Discharge” and for a declaration that the 
action of appellee was illegal and unconstitutional. An 
answer was filed on July 19, 1955. Thereafter, an Order 
was entered granting appellant’s motion to amend his com¬ 
plaint by substituting Wilber M. Brucker in place of 
Robert T. Stevens as defendant in the within action. De¬ 
fendant Brucker was appointed Secretary of the Army in 
place of defendant Stevens, who had resigned. It was stip¬ 
ulated by counsel that the answer which was filed was 
adopted by the substituted defendant. 

After filing of the answer, appellant and appellee cross- 
moved for summary judgment. On November 28, 1955, 
appellee was granted leave to amend his answer to allege 
that, while appellant’s discharge certificate recited that 
the authority for his discharge was Army Regulation 615- 
370, appellant was in fact discharged under the authority 
of Department of Defense Directive 5210.9, dated April 7, 
1954, and that, while appellee admitted that appellant’s 
service record was marked excellent as to character and 
efficiency for the periods November 12, 1952, to July 24, 
1953, and August 2, 1953, to April 24, 1954, the balance 
of appellant’s service record was marked “Unknown” as 
to character and efficiency. On January 24, 1956, the court 
below granted appellee’s motion for summary judgment 
on the ground that the court had no jurisdiction to review 
appellee’s action (J.A. 105). The written opinion of 
the court below is set forth at pages 99-105 of the Joint 
Appendix, and is reported at 137 F. Supp. 475. 
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institutional Provisions, Statutory Provisions and 
Regulations Involved 

The Constitutional provisions involved are the First, 
Fifth and Sixth Amendments to the Constitution of the 
United States. They are set forth in the Appendix to this 
Brief. 

The statutes involved are the Act of May 5, 1950, 64 
Stat. 145, 10 U. S. C. 652a; Section 4(b) of the Universal 
Military Training & Service Act of 1948, 62 Stat. 606, 
50 U. S. C. App. 454(b); the Act of June 22, 1944, 58 Stat. 
286, 38 U. S. C. 693h, and the Act of August 2, 1946, 
60 Stat. 837, 5 U. S. C. 191a, which are set forth in the 
Appendix to this Brief. 

The Regulations involved are Department of Defense 
Directive 5210.9, issued April 7, 1954 (set forth in full at 
pp. 33-45 of the Joint Appendix), Army Regulation 615- 
375, Paragraph (2) (b), and Army Regulation 615-370, 
Paragraph (4)(b), which are set forth in the Appendix to 
this brief. 


Statement of Points 

1. The District Court had jurisdiction to review the 
action of appellee in issuing an “Undesirable Discharge” 
to appellant on June 2,1954. 

2. Department of Defense Directive 5210.9 was in- 
validly authorized, ultra vires and void. 

3. The action of appellee was in violation of the First, 
Fifth and Sixth Amendments to the Constitution of the 
United States. 

4. Apart from any other consideration, the action of 
appellee was taken in violation of Department of Defense 
Directive 5210-.9 and Army Regulation 615-370. 
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Summary of Argument 

Appellant was inducted into the Army under the Uni¬ 
versal Military Training & Service Act of 1948. After 
nineteen months of active military service, during which 
he received “excellent” ratings both as to character and 
efficiency, he was separated from the Army, without notice 
or hearing, and furnished an “Undesirable Discharge 
Certificate.” Since a discharge is a formal, final judgment 
by the government on the military record of a soldier, we 
think it basic that the soldier has a right to an honorable 
discharge if his military record merits it, and that he 
cannot be held to answer, in the consideration of his dis¬ 
charge, for matters extraneous to that record. Traditional 
and established Army policy makes it evident that the 
character of a military discharge certificate is rooted in 
and fashioned from the conduct of a soldier during his 
time of service. And while the discharge certificate is 
issued by the military, the court below readily recognized 
that it has tangible and practical consequences in civilian 
life. The District Judge said: “To an honorable dis¬ 
charge accrue property rights, civil rights, and community 
respect and honor. • • # Conversely, one receiving an ad¬ 
verse discharge certificate must expect to encounter sub¬ 
stantial prejudice in civilian life.” (137 F. Supp. 475, 478.) 
Our brief supports the simple proposition that a soldier’s 
right to a military discharge certificate accurately reflect¬ 
ing the character of his military service may be protected 
from arbitrary encroachment by the military, and that a 
man who serves in the Army with a rating of “excellent” 
cannot be furnished a discharge certificate (for non¬ 
criminal, constitutionally-protected conduct occurring pri¬ 
marily, if not exclusively, prior to induction), which, by 
reflecting more than a record of military service, brings 
reproach and dishonor in civilian life, and completely 
extinguishes his right to valuable veterans’ benefits. 
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I 

The District Judge denied appellant relief solely because 
he believed he lacked jurisdiction to review appellee’s ac¬ 
tion in issuing appellant an “Undesirable Discharge” 
certificate. The basis for the District Judge’s ruling is 
Gentilia v. Pace, 90 U. S. App. D. C. 75, 77, 193 F. 2d 924, 
927. The ruling of this Court in the Gentilia case, however, 
is limited by three exceptions. When it is considered that 
a discharge certificate establishes a valuable status con¬ 
ferring “property rights, civil rights, and community 
respect and honor,” it becomes evident that the District 
Court had jurisdiction to review appellee’s action (1) 
when arbitrary, capricious, or clearly erroneous as a 
matter of law, absent clear and unequivocal Congressional 
language to the contrary; (2) when constitutional rights 
have been invaded; and (3) when the challenged adminis¬ 
trative action was bottomed on an unconstitutional, or in- 
validly authorized and ultra vires administrative regula¬ 
tion. Moreover, it is clear that, even if the District Court 
lacked jurisdiction to interfere with appellee’s discretion 
and compel him to issue appellant an Honorable Discharge 
certificate, it had ample jurisdiction to declare invalid and 
unconstitutional appellee’s action which resulted in appel¬ 
lant’s “Undesirable Discharge” on June 2, 1954, for un¬ 
constitutional and invalid reasons. 

II 

Department of Defense Directive 5210.9, under which 
appellant allegedly received his “Undesirable Discharge 
Certificate,” was invalidly authorized, ultra vires and void. 
While Congress may have authorized the Secretary of 
Defense to remove “security risks” from the Armed Forces, 
Congress did not, and could not, authorize him or the 
Secretary of the Army or anyone else, to stigmatize an 
inductee for life with an undesirable discharge certificate 
by reason of constitutionally-protected and non-criminal 
conduct extraneous to the character of the actual military 
service the soldier performed. 
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III 

Appellee’s action violated the First, Fifth and Sixth 
Amendments to the Constitution. In this connection, the 
Court will note that the constitutional issues are relevant, 
not to appellant’s separation from the Army Establish¬ 
ment, but to his stigmatization for life with an “Unde¬ 
sirable Discharge” (a “badge of infamy”) for alleged 
“subversive” conduct and associations, and the manner 
in which the destruction of his good name and personal 
honor was accomplished. Here, at least in part, the issue 
is appellant’s right to freedom from government defama¬ 
tion. 

The “Undesirable Discharge” imposed on appellant 
for being a “security risk” is the imposition of “punish¬ 
ment” under the Sixth Amendment, which requires all the 
safeguards of a judicial trial. This is especially true in 
the instant case, since not only are appellant’s job oppor¬ 
tunities and reputation seriously impaired, but his right 
to valuable veterans’ benefits completely extinguished. 

Rights to freedom of thought, association and belief 
cannot be infringed by government action defaming and 
dishonoring an individual who has exercised them, espe¬ 
cially when such action cannot be justified in the national 
security interest. The constitutional protection of the 
First Amendment is applicable, not to appellant’s separa¬ 
tion from the Army Establishment, but to the stigmatiza¬ 
tion of his record of military service, which, on other than 
political considerations, warranted an “Honorable Dis¬ 
charge.” Such action was also arbitrary, and constitutes 
a denial of “substantive due process.” 

The standards and criteria of Department of Defense 
Directive 5210.9, under which appellant’s separation from 
the Army Establishment was accomplished and the record 
of his military service dishonored, were unconstitutionally 
vague and uncertain, since the Directive provided no ascer¬ 
tainable standard for judgment. To the extent that appel- 
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lant’s “Undesirable Discharge Certificate” may have been 
predicated upon his invocation of Article 31 of the Uniform 
Code of Military Justice, the action of appellee violated 
appellant’s Fifth Amendment guarantee against self¬ 
incrimination. 

IV 

Wholly apart from any other consideration, appel¬ 
lee’s action separating appellant from the Army under 
Department of Defense Directive 5210.9 violated the pro¬ 
cedure set forth therein. The Directive required that 
appellant be given a reasonable time to show cause why he 
should not be removed from the Army Establishment. The 
failure to provide appellant a “hearing” before June 2, 
1954, the date of his discharge, could not be cured by the 
post-discharge proceedings before the Army Discharge 
Review Board, or by a proffered hearing, after the com¬ 
mencement of litigation, before the Army Board for the 
Correction of Military Records, which had previously denied 
appellant review. While a hearing is not required at a 
preliminary stage of the administrative process, one must 
be had before the final administrative order becomes effec¬ 
tive. Moreover, the proffered hearing before the Army 
Board for the Correction of Military Records was sub¬ 
stantially different from a hearing before a Field Board 
of Inquiry, to which appellant was entitled under the 
Directive. To say, as does appellee, that one can replace 
the other, is to maintain that a hearing before a Board 
of Pardon can replace a judicial trial. 

On June 2, 1954, the date of appellant’s discharge, the 
only Army Regulation in force governing appellant’s case 
was Army Regulation 615-370. The Department of De¬ 
fense Directive could not supersede this regulation so long 
as it was in force. Since appellee conceded that he had 
never found appellant either disloyal or subversive, but 
only a “security risk” under the Directive, appellee’s 
action violated Army Regulation 615-370. That regulation 
required that individuals who were security risks, but who 
had not been found to be either disloyal or subversive, were 
entitled to a discharge “under honorable conditions.” 
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ARGUMENT 

L 

The District Court Had Jurisdiction to Review 
the Action of Appellee. 

The decision of the court below denies appellant relief 
solely because the District Judge believed he lacked juris¬ 
diction to review the issuance of appellant’s “Undesirable 
Discharge” certificate. The decision below was based on 
this Court’s holding in Gentilia v. Pace, 90 U. S. App. D. C. 
75,193 F. 2d 924, cert, den., 342 U. S. 943 (J.A. 102). 

We think the court below has construed too broadly the 
r uling in Gentilia, supra, and has construed too narrowly 
the scope of judicial review in cases of this character. 
Cf. Jason v. Summer field, — U. S. App. D. C. —, 214 F. 2d 
273, 279, cert, den., 348 U. S. 840. 

In 1944, Congress created the Army Discharge Review 
Board, 58 Stat. 286, 38 U. S. C. 693h. Thereafter, it author¬ 
ized establishment of the Army Board for the Correction 
of Military Records, 60 Stat. 837, 5 U. S. C. 191a. These 
statutes made determinations of the Army Discharge Re¬ 
view Board “final, subject only to review by the Secretary 
of the Army,” 58 Stat. 286, 38 U. S. C. 693h; and determi¬ 
nations of the Army Board for the Correction of Military 
Records “final and conclusive on all officers of the govern¬ 
ment except when procured by means of fraud,” 60 Stat 
837, 5 U. S. C. 191a. 

The scope of judicial review of the military’s action in 
issuing discharge certificates has not yet been authori¬ 
tatively decided by the United States Supreme Court. The 
precise question posed by the instant case was left open 
in Patterson v. Lamb, 329 U. S. 539, where the Court stated: 

“Whether and to what extent the courts have power 
to review or control the Department’s action in fix- 
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ing the type of discharge certificate issued to soldiers 
is a question we need not here determine.” {Id., at 
p. 542.) 

In Gentilia, supra, which involved a “dishonorable dis¬ 
charge” for desertion which the veteran was seeking to 
have set aside, alleging insanity at the time of desertion, 
this Court held that Congress had precluded review of the 
Army Discharge Review Board’s “erroneous findings of 
fact.” Chief Judge Edgerton stated: 

“At the very least, we think the statute intends that 
merely erroneous findings of fact by the Discharge 
Review Board shall not be revised by a court.” 
{Id., 193 F. 2d, at p. 927.) 

However, when it is considered that the court below has 
said: “[T]he discharge certificate • • # has tangible and 
practical consequences in civilian life. To an Honorable 
discharge accrue property rights, civil rights, and com¬ 
munity respect and honor * * * [but] one receiving an 
adverse discharge certificate must expect to encounter sub¬ 
stantial prejudice in civilian life” (137 F. Supp. 475, 478); 
it becomes evident that, absent clear and unequivocal Con¬ 
gressional language to the contrary, the action of appellee, 
when arbitrary, capricious, or clearly erroneous as a mat¬ 
ter of law, is reviewable. Cf. McGrath v. Kristensen, 340 
U. S. 162,169 ;Dismuke v. United States, 297 U. S. 167,172; 
Wales v. United States (Ct. Cl.), 130 F. Supp. 900, 904. 

If, for example, Congress had said, as it did with respect 
to veterans’ benefits, that the administrative determination 
is “final and conclusive • # • and * * * no court of the 
United States shall have jurisdiction to review • • * such 
[determination],” appellee’s position in this respect would 
be considerably strengthened. See Longernecker v. Rig- 
ley, — U. S. App. D. C. —, 229 F. 2d 27. 3 However, where 

3 But cf. St. Joseph Stockyards Co. v. United States, 298 U. S. 
38, 52; Joint Anti-Fascist Refugee Committee v. McGrath, 341 U. S. 
123, 140; Burns v. Wilson, 34 6 U. S. 137, 142. 
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ARGUMENT 


I. 


The District Court Had Jurisdiction to Review 
the Action of Appellee. 

The decision of the court below denies appellant relief 
solely because the District Judge believed he lacked juris¬ 
diction to review the issuance of appellant’s “Undesirable 
Discharge” certificate. The decision below was based on 
this Court’s holding in Gentilia v. Pace, 90 U. S. App. D. C. 
75,193 F. 2d 924, cert, den., 342 U. S. 943 (J.A. 102). 

We think the court below has construed too broadly the 
ruling in Gentilia, supra, and has construed too narrowly 
the scope of judicial review in cases of this character. 
Cf. Jason v. Summer field, — U. S. App. D. C. —, 214 F. 2d 
273, 279, cert, den., 348 U. S. 840. 

In 1944, Congress created the Army Discharge Review 
Board, 58 Stat. 286, 38 U. S. C. 693h. Thereafter, it author¬ 
ized establishment of the Army Board for the Correction 
of Military Records, 60 Stat. 837, 5 U. S. C. 191a. These 
statutes made determinations of the Army Discharge Re¬ 
view Board “final, subject only to review by the Secretary 
of the Army,” 58 Stat. 286, 38 U. S. C. 693h; and determi¬ 
nations of the Army Board for the Correction of Military 
Records “final and conclusive on all officers of the govern¬ 
ment except when procured by means of fraud,” 60 Stat 
837, 5 U. S. C. 191a. 

The scope of judicial review of the military’s action in 
issuing discharge certificates has not yet been authori¬ 
tatively decided by the United States Supreme Court. The 
precise question posed by the instant case was left open 
in Patterson v. Lamb, 329 U. S. 539, where the Court stated: 

“Whether and to what extent the courts have power 
to review or control the Department’s action in fix- 
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ing the type of discharge certificate issued to soldiers 
is a question we need not here determine.” (Id., at 
p. 542.) 

In Gentilia, supra, which involved a “dishonorable dis¬ 
charge” for desertion which the veteran was seeking to 
have set aside, alleging insanity at the time of desertion, 
this Court held that Congress had precluded review of the 
Army Discharge Review Board’s “erroneous findings of 
fact.” Chief Judge Edgerton stated: 

“At the very least, we think the statute intends that 
merely erroneous findings of fact by the Discharge 
Review Board shall not be revised by a court.” 
(Id., 193 F. 2d, at p. 927.) 

However, when it is considered that the court below has 
said: “[T]he discharge certificate • • * has tangible and 
practical consequences in civilian life. To an Honorable 
discharge accrue property rights, civil rights, and com¬ 
munity respect and honor * * * [but] one receiving an 
adverse discharge certificate must expect to encounter sub¬ 
stantial prejudice in civilian life” (137 F. Supp. 475, 478); 
it becomes evident that, absent clear and unequivocal Con¬ 
gressional language to the contrary, the action of appellee, 
when arbitrary, capricious, or clearly erroneous as a mat¬ 
ter of law, is reviewable. Cf. McGrath v. Kristensen, 340 
U. S. 162,169; Dismuke v. United States, 297 U. S. 167,172; 
Wales v. United States (Ct. Cl.), 130 F. Supp. 900, 904. 

If, for example, Congress had said, as it did with respect 
to veterans’ benefits, that the administrative determination 
is “final and conclusive • * • and * • • no court of the 
United States shall have jurisdiction to review • • • such 
[determination],” appellee’s position in this respect would 
be considerably strengthened. See Longernecker v. Hig- 
ley, — U. S. App. D. C. —, 229 F. 2d 27. 3 However, where 

3 But cf. St. Joseph Stockyards Co. v. United States, 298 U. S. 
38, 52; Joint Anti-Fascist Refugee Committee v. McGrath, 341 U- S. 
123, 140; Bums v. Wilson, 34 6 U. S. 137, 142. 
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Congress says that proceedings of the Army Discharge 
Review Board are “final, subject only to review by the 
Secretary of the Army,” 58 Stat. 286, 38 U. S. C. 693h, and 
proceedings before the Army Board for the Correction of 
Military Records are “final and conclusive on all officers 
of the government * # 60 Stat. 837, 5 U. S. C. 191a, we 

are faced with exactly the same situation as that involved 
in United States v. Williams, 278 U. S. 255. In Williams, 
the statute, which concerned adjusted compensation for 
veterans, provided: “The decisions of the Secretary of 
War * * * and the Director, on all matters within their 
respective jurisdictions under the provisions of this Act 
• • • shall be final and conclusive.” In upholding the 
Director’s decision, a unanimous Supreme Court held that 
the administrative decision “is final, at least unless it be 
wholly without evidential support, or wholly dependent 
upon a question of law, or clearly arbitrary or capricious” 
(Id., at pp. 257-8). In Estep v. United States, 327 U. S. 
114, the statute provided that the classifications made by 
local draft boards “shall be final except when an appeal 
is authorized in accordance with such rules • # • as the 
President may prescribe.” The Supreme Court held that 
the classification could be overturned when it had “no 
basis in fact” (Id., at p. 122). In Sicurella v. United States, 
348 U. S. 385, the Supreme Court later held that the draft 
board’s classification was subject to review when “errone¬ 
ous as a matter of law” (Id., at p. 391), and in Simmons v. 
United States, 348 U. S. 397 and Gonzales v. United States, 
348 U. S. 407, it held that the draft boards’ classifications 
could not be upheld when the procedures used were “un¬ 
fair.” 

Moreover, Congress has guaranteed soldiers “certifi¬ 
cates of discharge” upon their separation from the Army 
Establishment, 64 Stat. 145, 10 U. S. C. 652a, the purpose 
of which is to “record the separation from the military 
service and to specify the character of service rendered 
during the period covered by the discharge.” AR 615-375, 
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Par. (2)(b). We think it clear that a soldier’s statutory 
right to a discharge certificate accurately reflecting the 
character of his service while in the Army is subject to the 
protection of the judiciary from arbitrary encroachment 
by the military. Cf. Patterson v. Lamb, 329 U. S. 539, 545; 
Dismuke v. United States, 297 U. S. 167,172; United States 
v. Perkins, 116 U. S. 483. 

Thus, in Davis v. Woodring, 72 U. S. App. D. C. 83, 111 
F. 2d 523, appellant sued for declaratory and injunctive 
relief in order to obtain an honorable discharge. The 
appellant, during the First World War, had been inducted 
and sent to basic training, where it developed he had a 
physical disability, and he was, therefore, discharged after 
only several days’ limited service. He was ultimately 
issued a document called a “discharge from draft,” which 
reflected these facts. This certificate was not considered 
an honorable discharge by the Veterans Administration, 
and thus gave rise to the suit. This Court noted that prior 
to the First World War the factual situation would have 
entitled the appellant to an honorable discharge, and stated: 

“If that were all, we should be obliged to say that 
petitioner should have been given an honorable dis¬ 
charge * • * ” (Id., Ill F. 2d at p. 525.) 

Subsequent to the involvement in the World War, how¬ 
ever, the Army had adopted a regulation providing for the 
issuance of the discharge certificate involved. This Court, 
therefore, held (Id., Ill F. 2d, at p. 525) that the discharge 
certificate was “in accordance with existing regulations 
and also in accordance with the actual facts • • • [This] 
was all that he could lawfully demand.” 

It should be noted that this same form of discharge 
certificate was involved in Lamb v. Patterson, 81 U. S. App. 
D. C. 43, 154 F. 2d 319, the distinction being, however, that 
in the Lamb case, appellant had been released before even 
reaching the basic training camp, because of the cessation 
of hostilities. This factual situation was not specifically 
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covered by the then-existing regulations, and this Court 
held: 

“That officer did not have, and indeed the Sec¬ 
retary would not have had, the right arbitrarily to 
issue • • • any form of discharge certificate other 
than that which was appropriate to his status accord¬ 
ing to the standards set up in • # # the Army Regu¬ 
lations * * # Once standards are erected by regula¬ 
tion, it is merely ministerial to observe them. 
Consequently, it is incorrect to say # * * that whether 
the appellant is entitled to a certificate of honorable 
discharge rests within the sound discretion of the 
Secretary of War.” (Id., 154 F. 2d, at p. 324.) 

This holding was reversed by the Supreme Court in 
Patterson v. Lamb, 329 U. S. 539, on the ground that the 
Army had authority to adopt regulations appropriate to 
the situation upon the cessation of hostilities, but in doing 
so the Supreme Court made it clear that its reversal was 
based on the fact that the discharge certificate adequately 
set forth the true nature of Lamb’s military service: 

“His discharge adequately indicated these facts. 
The law demands no more.” (Id., at p. 545.) 

In a recent case, Levin v. Gillespie (D. C. Cal.), 121 
F. Supp. 726, a district court enjoined the Army from giv¬ 
ing Dr. Levin an undesirable discharge where Levin had 
been ordered released from the Army in habeas corpus pro¬ 
ceedings. The court stated: 

“The sole problem involved reduced itself to com¬ 
parative simplicity: Dr. Levin having resorted to 
the privilege which he regarded as applicable under 
the rules and regulations of induction, and which is 
secured by the Fifth Amendment, is now confronted 
with a discharge other than honorable * * 

“There has been no finding regarding the plaintiff 
that would justify a conclusion that he had engaged 
in subversive activities or otherwise had engaged 
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in conduct inimical to the welfare of the United 
States of America. Throughout the entire period of 
his active service in the United States Army, the 
character of the service rendered by plaintiff to the 
Army has been excellent ; during such period plain¬ 
tiff has had character ratings of at least ‘very good,’ 
has had efficiency ratings of at least ‘excellent’; has 
never been charged with any offense triable by or 
convicted by a general or special court martial ” 
(121 F. Supp., at p. 727.) 

The Court granted Dr. Levin an injunction, holding that 
the Army could not grant him an undesirable discharge 
under the regulations. 

Furthermore, while it is true that appellant has 
demanded relief requiring appellee to issue him an Honor¬ 
able Discharge certificate (J.A. 11), in the first instance 
appellant demands relief declaring invalid and uncon¬ 
stitutional the “Undesirable Discharge” issued him on 
June 2,1954, for non-criminal and constitutionally protected 
conduct extraneous to the character of his actual military 
service, which occurred primarily, if not exclusively, prior 
to his induction into the Army (J.A. 11, 25-26). Thus, even 
if we assume, arguendo , that the District Court lacked 
jurisdiction to interfere with appellee’s discretion and 
compel him to issue appellant an honorable discharge 
certificate, 4 it had ample jurisdiction to declare invalid and 
unconstitutional appellee’s action which resulted in appel¬ 
lant’s “Undesirable Dicharge” on June 2, 1954, for un¬ 
constitutional and invalid reasons. Perkins v. Elg, 307 

4 But cf. Lamb v. Patterson, 81 U. S. App. D. C. 43, 154 F. 2d 
319, rev’d on other grounds, 329 U. S. 539. In the early case of 
Osborn v. Bank of the United States, 9 Wheat 738, the Supreme 
Court compelled the return of funds segregated in a State treasury 
on the ground that State officers were guilty of an unconstitutional 
trespass. The rule of Osborn is applicable to officers of Federal 
Cabinet rank. Youngstown Sheet & Tube Co. v. Sawyer, 343 U. S. 
579. Cf. Joint Anti-Fascist Refugee Committee v. McGrath, 341 
U. S. 123, 140. 
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U. S. 325, 349-350; Shachtman v. Dulles, -U. S. App. 

D. C. —, 225 F. 2d 938, 940; Rudder v. United States, — 
U. S. App. D. C. —, 226 F. 2d 51, 53. And even in those 
cases ordinarily free from judicial scrutiny, or where 
Congress has said that administrative action is “final,’’ 
judicial review may be had where the action challenged is 
bottomed on an unconstitutional or ultra vires administra¬ 
tive regulation. See, e.g., Joint Anti-Fascist Refugee Com¬ 
mittee v. McGrath, 341 U. S. 123, 140; Gonzales v. United 
States , 348 U. S. 407; Parker v. Lester (9 Cir.), 227 F. 2d 
708; cf. Philadelphia Co. v. Stimson, 223 U. S. 605, 619; 
Larson v. Domestic and Foreign Commerce Corp., 337 
U. S. 687, 689. 

Since appellant contends that Department of Defense 
Directive 5210.9, issued April 7, 1954 (which appellee 
claims was the authority for his action in the instant case) 
is unconstitutional and ultra vires (Point II, infra), the 
District Court had ample jurisdiction to declare that the 
Directive, under which appellee’s action was taken, was 
invalid, unconstitutional and void. To paraphrase the words 
of Mr. Justice Frankfurter in Joint Anti-Fascist Refugee 
Committee v. McGrath, 341 U. S. 123, at p. 157: 

“The objection to judicial [review] of an un¬ 
authorized exercise of powers is not weighty.” 

The court below recognized the basic constitutional issue 
posed by this case: “We assume without question that the 
military cannot try a man for alleged criminal conduct 
committed prior to his entry into service. Does it not 
equally offend our traditional concept of justice that a 
man who serves the military with a rating of excellent 
can be dismissed by it without being found disloyal, for 
non-criminal conduct which occurred primarily, if not 
exclusively, prior to induction, and can be furnished a 
discharge certificate which, by reflecting more than a record 
of military service, brings reproach and dishonor in civilian 
life?” (137 F. Supp. 475, 478). Accordingly, the right to 
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judicial review is clear. See, e.g., Davis, “ Administrative 
Law,” pp. 861-862. The classic statement of this principle 
was enunciated by the late Mr. Justice Brandeis: 

“When dealing with constitutional rights (as dis¬ 
tinguished from privileges accorded by the Govern¬ 
ment • • •) there must be the opportunity of present¬ 
ing in an appropriate proceeding, at some time, to 
some court, every question of law raised, whatever 
the nature of the right invoked or the status of 
him who claims it.” (Concurring in St Joseph 
Stockyards Co. v. United States, 298 U. S. 38, at 
p. 77.) 

It is evident, therefore, that the holding of this Court 
in Gentilia v. Pace, 90 U. S. y App. D. C. 75, 193 F. 2d 
924, is limited by three exceptions, and that judicial review 
of the discharge certificate may be had (1) with respect to 
all questions of law; (2) where constitutional rights have 
been invaded; and (3) where the discharge certificate is 
issued pursuant to an unconstitutional or invalidly au¬ 
thorized administrative regulation. 


II. 


Department of Defense Directive 5210.9 Was 

Invalidly Authorized, Ultra Vires , and Void. 

• . 

Appellant received his “Undesirable Discharge” not 
on the basis of his character and efficiency ratings, which 
were concededly uniformly excellent, but rather on the 
basis of his familial associations, and political attitudes 
and beliefs. Department of Defense Directive 5210.9, 
under which appellant received his “undesirable dis¬ 
charge,” was invalidly authorized, ultra vires and void. 
So much is apparent from an examination of the Universal 
Military Training & Service Act of 1948, 62 Stat. 604, 50 
U. S. C. App. 451, et seq ., and the Act of May 5, 1950, 
64 Stat. 145, 10 U. S. C. 652a. 
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Congress has authorized the Secretary of Defense to 
prescribe procedures for the various Armed Services, in 
providing for the discharge of persons inducted under the 
Universal Military Training & Service Act of 1948, 62 
Stat. 606, 50 U. S. C. App. 454(b). It also has authorized 
the Secretary of the Army to establish procedures for the 
discharge of individuals from the Army prior to the ex¬ 
piration of their normal terms of service, 64 Stat. 145, 10 
U. S. C. 652a. 

Purporting to act in accordance with his statutory 
authority, the Secretary of Defense issued Department 
of Defense Directive 5210.9 on April 7,1954. The Directive 
provides that the standard for retention in the Armed 
Services shall be that retention shall not be inconsistent 
with the interests of national security, Directive, Par. 
VII (A). (JJL 36). It further provides that the 
character of the separation certificate of the individual 
so discharged “shall be predicated upon the gravity of 
the reasonably substantiated information in derogation,” 
Directive, Par. VIII(F)5. (J.A. 43). 

Appellant concedes that the Directive, to the extent that 
it requires the removal of any soldier from the Army 
where it is determined that his retention is “not clearly 
consistent with the interests of national security,” may 
have been validly authorized. 62 Stat. 606, 50 U. S. C. App. 
454(b). But to the extent the Directive requires that 
the character of the soldier’s separation certificate “shall 
be predicated upon the gravity of the reasonably sub¬ 
stantiated information in derogation,” appellant contends 
it was not validly authorized, and was ultra vires and void. 

Stated another way: While Congress may have au¬ 
thorized the Secretary of Defense to remove “security 
risks” from the Armed Forces, Congress did not, and 
could not, authorize him or the Secretary of the Army, or 
anyone else, to stigmatize an inductee for life with an 
undesirable discharge by reason of constitutionally pro¬ 
tected pre-induction associations and activities which had 


nothing to do with the character of the actual service the 
soldier performed. 5 

The Universal Military Training & Service Act is based 
on the policy set forth in the law: 

“The Congress declares that in a free society the 
obligations and privileges of serving in the armed 


5 Rowland Watts, a leading authority in the field, points out: 

“This [‘security’] purpose does not include the right to stig¬ 
matize a man for life for pre-induction activities which have 
nothing to do with the character of service he has rendered in 
the Army * * * The Army has lost sight of the purpose of 
security within the Armed Forces. It has lost sight of its own 
declared policy. It has lost sight of the material with which it 
is dealing. * * * This ‘material,’ that we are considering, is 
young men in their late teens or early twenties and the period 
of their lives that we are considering is, roughly, from fifteen 
to twenty years of age. There are many Juvenile or Youth 
Courts which grant ‘youthful offender’ treatment to a boy who 
commits a serious crime during the great part of this period. 
No criminal record, no life handicap is created. Not so the 
Army. It brands a man for his non-criminal, perfectly legiti¬ 
mate, activities at the age of fifteen. In one case, it has threat¬ 
ened to brand him for his alleged associations at the age of 
eight. It threatens to brand a man for the accident of having 
been bom into a politically-unacceptable family. It threatens to 
brand him if he marries a girl whose family is politically un¬ 
acceptable. This ‘branding’ is not a theoretical thing. A man 
with an ‘Undesirable’ discharge from the Army has little hope 
of getting an industrial job or any job with a productive future. 
* * * There was the day when the Army would ‘eliminate’ a 
person whose security status is questioned by giving him a 
discharge based ‘on the character of service he had rendered.’ 
But, no more. * * * 

“ * * * It is inconceivable that the Congress intended to dele¬ 
gate to the Army political and social control over every young 
man subject to the Selective Service law from the dawn of his 
mature understanding until he approaches thirty. Yet that is 
the effect of the Army’s application of what it considers to be 
the law.” Watts, “The Draftee and Internal Security, A Study 
of the Army Military Personnel Security Program” (New York, 
1955), pp. 6-9. 
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forces and the reserve components thereof should 
be shared generally, in accordance with a system of 
selection which is fair and just, and which is con¬ 
sistent with the maintenance of an effective national 
economy.” (62 Stat. 604, 50 U. S. C. App. 451(c).) 

Such a “fair and just” system of selection could not in 
a democratic state include a political test. And it does 
not, as far as the Selective Service System is concerned. 
Men are selected quantitatively upon Armed Forces 
requisitions of need in accordance with legal restrictions 
upon the size of the military establishment. They are 
selected qualitatively upon just and clearly defined criteria 
for classification and generally fair provisions for hearing 
and appeal. 

Just because the Selective Service System has declared 
a person eligible for and liable to induction, however, does 
not mean that he will be inducted. The Army exercises its 
veto power over the selection at the point of induction and 
thereafter. The Army reserves the right to reject anyone 
it sees fit for whatever reason it sees fit. What is pertinent 
here, however, is not the validity of the political criteria 
employed by the Army in making such rejections after 
induction, but the validity of such criteria in stigmatizing 
a record of service which, on other than political considera¬ 
tions, warrants an ‘ ‘ Honorable Discharge. ” Cf. Joint Anti- 
Fascist Refugee Committee v. McGrath, 341 U. S. 123, 
139-140,160; Wieman v. Updegraff, 344 U. S. 183, 190-191.® 

The Military Personnel Security Program of the 
Defense Department and, in turn, that of the Department 

® If appellee’s regulations had been applied during 1942-1945 as 
they are here, practically the entire 442d Regimental Combat Team, 
A.U.S., would have been given “Undesirable” Discharges. The 
Army’s 442d Regimental Combat Team, perhaps the most “heroic” 
unit of its size during World War II, was made up of “Nisei,” most 
of whose parents were imprisoned in detention camps because of 
suspected “disloyalty”. See Rostow, “The Japanese American Cases 
—A Disaster ” 54 Yale L. J. 489. 
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of the Army, is not an integral part of the “Federal 
Employee Security Program.” Executive Order 10450, 
18 F. R. 2489, as amended, issued under the Act of August 
26, 1950, 64 Stat. 476, 5 U. S. C., 22-1, 22-3 applies to 
federal civilian employees only. Cf. Cole v. Young, — 
U. S. App. D. C. —, 226 F. 2d 337. The Department of 
Defense, however, has attempted to adapt Executive Order 
10450 to military personnel as well. Department of Defense 
Directive 5210.9 issued April 7, 1954, states: 

“A. Purpose. 

“1. The purpose of this directive is to effect 
re-issue with certain modifications of the various 
Armed Services directives to apply to military per¬ 
sonnel the criteria for security programs established 
as national policy for civilian personnel by Executive 
Order 10450 as amended by Executive Order 10491.” 
(J.A. 34). 

Executive Order 10450 makes the fundamental assump¬ 
tion that employment and retention in employment by the 
government is a privilege and not a right. 7 This concept 
was recently stated in Bailey v. Richardson, 82 U. S. App. 
D. C. 248,182 F. 2d 46 (aff’d by an equally divided Supreme 
Court, 341 U. S. 918), in upholding the Federal Employee 
Loyalty Program. But not only is there no question that 
inductees are not “civilians”; there is serious question 
that they are “employees” at all. To consider them gov¬ 
ernment employees is a repudiation of the entire “privi¬ 
lege” theory of such employment and, hence, a repudia¬ 
tion of the stated justification of Executive Order 10450 
upon which the Defense Department has chosen to base its 
military personnel security program. Furthermore, to hold 

7 On April 8, 1954, Secretary of Defense Wilson said: “I think 
it is generally accepted and has been for many years, that serving 
your country in uniform is an honor and a privilege, and not a right.” 
Hearings, Senate Armed Services Committee on S. 3096, 83d Cong., 
2d Sess., p. 155. 
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that an inductee is a government employee would have the 
effect of placing him in a condition of “involuntary servi¬ 
tude,” in violation of the Thirteenth Amendment of the 
Constitution- A long line of court decisions, beginning with 
the Selective Draft Law Cases, 245 U. S. 366, has held that 
drafting for military service and other service incident 
thereto does not constitute involuntary servitude within the 
meaning of the Constitutional prohibition. This conclusion 
can only be arrived at if the draftee is not an employee as 
ordinarily understood. The Department of Defense, there¬ 
fore, has co mmi tted a fundamental error in reaching the 
decision to so base its program. Cf. Shachtman v. Dulles, 

-U. S. App. D. C.-, 225 F. 2d 938, 944 (Edgerton, 

C. J., concurring). 

From this erroneous premise as a starting point, the 
Department of Defense Directive finds it relatively simple 
to set forth the following rationale in giving undesirable 
discharges to inductees who engage in constitutionally pro¬ 
tected activities prior to induction: 

If service in the Army under the Universal Mili¬ 
tary Training and Service Act is a privilege like fed¬ 
eral civilian employment, then a discharge certificate 
is no more than a “Notification of Personnel Action” 
which terminates the services of a federal employee 
from his job. 8 

8 While the Government’s brief below (p. 26) asserted it would 
be desirable to identify “security risks” prior to induction, the fact 
is that the Army is generally made aware by the inductee prior to 
induction of pre-induction conduct and associations, but after having 
permitted the inductee to serve two years, the Army does not accord 
the inductee an honorable discharge. Cf. Bernstein v. Herren (D. C., 
S. D. N. Y.), 136 F. Supp. 493. According to Admiral Radford, 
this policy was adopted in order to prevent the Selective Service Act 
from being made a “farce” by young men deliberately engaging in 
“subversive” activities in order to become security risks so as to 
avoid the draft—“for example, a young man who deliberately brings 
suspicion on himself in order to avoid being inducted into military 
service,” Hearings, Senate Armed Services Committee on S. 3096, 
83d Cong., 2d Sess., March 18, 1954, p. 67. 
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Ordinarily, subject to the exception spelled out in the 
Department of Defense Directive: 

“An honorable discharge certificate will be furnished 
when the individual meets the following qualifica¬ 
tions: 

(1) Has character ratings of at least ‘very good.’ 

(2) Has efficiency ratings of at least ‘excellent.’ 

(3) Has not been convicted by a general court- 
martial. 

(4) Has not been convicted more than once by a 
special court-martial.” AR 615-360, Par. 8a 

An honorable discharge is a badge of honor, but it is 
limited to time and place and the particular character of the 
military service rendered. It is not a certification that a 
man has not been a rogue in civilian life or that he will not 
become one after he is discharged. This conclusion is evi¬ 
dent from an examination of the nature and history of mili¬ 
tary discharge certificates. 

A. The Nature and History of the Military 
Discharge Certificate 

The military discharge certificate confers a valuable 
status, for it is “ * # # a final judgment passed by the Gov¬ 
ernment upon the entire military record of the soldier, and 
an authoritative declaration by it * * *,” United States v. 
Kelly, 15 Wall. 34. Moreover, it has conclusive effect on 
many civilian rights, both under federal and state law. 
Fitchburg v. Lunnenberg, 102 Mass. 358; Cohen v. Mitchell, 
69 F. Supp. 54, aff’d 82 U. S. App. D. C. 83,160 F. 2d 915, 
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aff’d. 333 U. S. 411.® The Army has recognized the penal 
nature of the undesirable discharge, as contrasted with one 
that is honorable, 10 and this reality has not gone unnoticed 
by the judiciary. In United States ex rel. Roberson v. Keat¬ 
ing (D. C. Ill.), 121 F. Supp. 477, 478-479, the Court stated: 

“From this it may be seen that an honorable dis¬ 
charge is an extremely valuable property right as 
well as a personal right, and to deprive a person of 
an honorable discharge is to deprive him of property 


8 As a result of the “Undesirable Discharge” received on June 2, 
1954, appellant has been deprived of benefits provided veterans under 
federal law: e.g., “mustering-out” pay, 58 Stat. 8, 38 U. S. C. 691 
et seq.; payment for accrued leave, 60 Stat. 963, 37 U. S. C. 32 et seq.; 
a federal civil service priority, 58 Stat. 387, 5 U. S. C. 851; re¬ 
employment benefits, 62 Stat. 614, 50 U. S. C. App. 459; a homestead 
and small tract preference, 58 Stat. 747, 43 U. S. C. 279; burial and 
cemetery rights, 62 Stat. 234, 24 U. S. C. 281; 62 Stat. 1215, 24 
U. S. C. 279a. Appellant has also been deprived of benefits pro¬ 
vided veterans by the laws of the State of New York: e.g., a state 
civil service priority, N. Y. Civ. Serv. L. 21; a state educational 
scholarship, N. Y. Educ. L. 608; a retirement preference from the 
school system, N. Y. MU. L. 245; a peddler’s license, N. Y. Gen. 
Bus. L. 32; burial and cemetery rights, N. Y. Gen. Mun. L. 148; and 
social welfare assistance, N. Y. Soc. Wei. L. 168. 

10 Under the procedures of SR 600-220-1, effective June 18, 1954, 
the Army provides individuals who accept a discharge under the 
Regulation with a “form letter” (SR 600-220-1, Par. 29(c) [2]), 
which reads as follows: 

“I hereby accept discharge as directed by the Army Review 
Board under the provisions of SR 600-220-1. I understand 
that said discharge may be undesirable. I further understand 
that my separation from the Army effected by undesirable dis¬ 
charge will be under conditions other than honorable; that I 
may be deprived of many rights as a veteran under both Fed¬ 
eral and State Legislation; that I may expect to encounter 
substantial prejudice in civilian life in situations wherein the 
type of service rendered in any branch of the Armed Forces 
or the character of discharge received therefrom may have a 
bearing.” 
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rights, as well as civil rights and personal honor. 
To destroy such a certificate of title, if we wish to call 
it that, in an arbitrary way in a unilateral proceed¬ 
ing, is contrary to our ideas of democracy.” 

See also: Bernstein v. Uerren (D. C., S. D. N. Y.), 136 F. 
Supp. 493, 496. The valuable status conferred by the dis¬ 
charge certificate was clearly recognized below when the 
District Judge said: “To an honorable discharge accrue 
property rights, civil rights and community respect and 
honor” (137 F. Supp. 475, 478). 

Ever since 1776 the Army has been required to issue a 
certificate of discharge to every soldier finally separated 
from the military service. Winthrop, “Military Law and 
Precedents ” (2d Ed. 1920), 961. In 1788, the Secretary 
of War was vested with authority to prescribe the condi¬ 
tions under which the discharge should be issued (Win¬ 
throp, op. cit., supra, at p. 973), and this authority was con¬ 
tinued through various reenactments of the Articles of 
War until the enactment of the Uniform Code of Military 
Justice in 1950, when by reenactment without material 
change the authority was vested in the Secretary of the 
Army by the Act of May 5, 1950, 64 Stat. 145, 10 U. S. C. 
652a. Neither the present statute nor its predecessors 
defined the manner in which the Secretary was to exercise 
his discretion in regard to the issuance of discharge certi¬ 
ficates. However, traditional Army discharge policy 11 has 
always required the discharge certificate to reflect the 
actual character of the military service rendered. Cf. 
Patterson v. Lamb, 329 U. S. 539, 545; Davis v. Woodring, 
72 U. S. App. D. C. 83, 111 F. 2d 523, 525. Moreover, the 
Army regulation interpreting the Act of May 5, 1950, 64 
Stat. 145, 10 U. S. C. 652a, states that the purpose of the 
discharge certificate “ * # # is to specify the character of 

11 See, e.g.. President Lincoln’s action with respect to the dis¬ 
charge of Adjutant E. W. Andrews in 1864. Sandburg, " Lincoln, 
The War Years " Vol. Ill, pp. 294-296. 
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service rendered during the period covered by the dis¬ 
charge.” AR 615-375, Par. 2(b). In fact, as early as 
1869, the Attorney General ruled: 

“Regularly, an officer or soldier, upon his discharge 
from the military service, is entitled to an honorable 
discharge, unless he is under sentence of dishonor¬ 
able dismissal, or unless he has been convicted of an 
infamous offense and is sentenced to punishment 
therefor during the remainder of his term of service, 
or of conduct reflecting upon his military career, 
such as cowardice, etc., with either of which condi¬ 
tions an honorable discharge would be incompati¬ 
ble.’ ’ 13 Op. Atty. Gen. 16. 

Thereafter, in 1886, the Attorney General ruled: 

“Where a person entered the military service in 
August, 1862, as a volunteer, to serve for three years, 
and subsequently deserted, but afterwards volun¬ 
tarily returned to service under the President’s proc¬ 
lamation (of pardon) of March 11, 1865, and was 
mustered out of service along with his company July 
2, 1865, # * # the time which elapsed between his 
desertion and his return should not be credited to 
him in a discharge or otherwise, but he is entitled 
to have his actual service credited to him in an hon¬ 
orable discharge.” 18 Op. Atty. Gen. 427. 

Again, in 1918, the Army’s Judge Advocate General 
ruled: 


“A soldier who was dishonorably discharged in a 
previous enlistment was inducted in the service dur¬ 
ing the present emergency and served honestly and 
faithfully. Under such circumstances he is entitled 
to an Honorable Discharge at the end of his present 
service. A bad record in a prior enlistment is imma¬ 
terial in considering the character of the discharge 
to be granted from his present enlistment.” (Dig. 
Op., J. A. G. (1912-1930). Section 271, p. 128, No. 
220.89, Nov. 30 1918). [Emphasis supplied.] 
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See also: 

Howland, Dig. Op. J. A. G., (1867-1912) p. 446, 
C. 6599, June 17, 1899; C. 2330, April 1899; 

Dig. Op. J. A. G. (1912-1940). Section 466(4), 
No. 220.815, Sept. 17, 1920. 

And, more recently, in 1954, former Secretary of the 
Army Stevens stated: 

“The traditional policy of the Army has been that 
the discharge given should reflect the service ren¬ 
dered. In other words, a man whose conduct has 
been faithful and honest during the time in the 
service would be entitled to separation under honor¬ 
able conditions, notwithstanding what his conduct 
may have been prior to entering the service.” Hear¬ 
ings, Senate Armed Services Committee on S. 3096, 
83d Cong. 2d Sess., March 18, 1954, at p. 75. (Em¬ 
phasis supplied.) 

This is not only the traditional policy, but is the current 
policy in all other than security cases. AR 615-360, which 
is the Army regulation setting forth the general provisions 
for discharge of enlisted personnel (including inductees), 
states in paragraph 7: 

“Because the type of discharge may significantly 
influence the individual’s civilian rights and eligi¬ 
bility for benefits provided by law, it is essential 
that all pertinent factors be considered so that the 
type of discharge will reflect accurately the nature 
of service rendered.” (Emphasis supplied.) 

The controlling statute defining appellee’s authority 
over discharges, 64 Stat. 145, 10 U. S. C. 652a, which was 
reenacted by Congress without material change in 1950, 
incorporated within its terms traditional Army policy and 
the interpretive rulings of the Attorney General and the 
Army’s Judge Advocate General under the pre-existing 
“Articles of War.” See United States v. Cerecedo Her- 
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memos, 209 U. S. 337, where the Court held that “the 
reenactment by Congress, without change, of a statute 
which had previously received long continued executive 
construction is an adoption by Congress of such construc¬ 
tion’’ (id., at p. 339), and Commissioner v. Flowers, 326 
U. S. 465, where the Court held that an administrative 
interpretation of a statute after reenactment “is deemed 
to possess implied legislative approval and to have the 
effect of law” (id., at p. 469). See also: Helvering v. 
Reynolds Tobacco Co., 306 U. S. 110,115. Indeed, AR 615- 
375, Par. (2) (b) is the Army’s interpretive regulation of the 
statute which adopted “with the force of law” the tradi¬ 
tional discharge certificate policy of the Army under the 
“Articles of War” as interpreted by prior rulings of the 
Judge Advocate General and the Attorney General of the 
United States by reenactment of Congress in 1950 without 
material change. Cf. United States v. G. Falk & Bro., 204 
U. S. 143, 152. 

There is no question that appellee is authorized to 
establish regulations for the discharge of servicemen prior 
to the expiration of their normal terms of service. Nor 
can doubt exist of appellee’s power to separate appellant 
from the Army establishment for any reason deemed appro¬ 
priate, including alleged reasons of “national security”. 
But such “reasons” cannot do violence to the historical 
tradition incorporated by Congress in the Act of May 5, 
1950, 64 Stat. 145,10 U. S. C. 652a and the Universal Mili¬ 
tary Training & Service Act of 1948, 62 Stat. 604, 50 
U. S. C. App. 451 et seq. Accordingly, while the Act of 
May 5, 1950, 64 Stat. 145, 10 U. S. C. 652a, permits the 
Army to change the grounds for discharge, Congress has 
required the Army to accurately set forth the facts regard¬ 
ing the nature of the military service in the type of dis¬ 
charge certificate issued. Since former Private Harmon’s 
service record bears both character and efficiency ratings 
of at least “excellent,” and while appellee might have 
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discharged appellant from the Army establishment prior 
to the expiration of his normal term of service for any 
grounds deemed appropriate, appellant’s discharge cer¬ 
tificate was required to read: “Honorable Dischabgb”. 
AR 615-360 , Par. 8a. Cf. Levin v. Gillespie (D. C. Cal.), 
121 F. Supp. 726. 

B. The Necessity for Restrictive Construction 

The Supreme Court has repeatedly held that “ [a] stat¬ 
ute must be construed, if fairly possible, so as to avoid not 
only the conclusion that it is unconstitutional, but also 
grave doubts on that score.” United States v. Jin Fuey 
Moy, 241 U. S. 394, 401. See also: United States v. Ruin- 
ley, 345 U. S. 41, 45. It also has held that Congressional 
enactments must be limited to “ the least possible power 
adequate to the end proposed.” See Anderson v. Dunn, 6 
Wheat. 204, 231; United States ex rel. Toth v. Quarles, 350 
U. S. 11, 15-16. 

If, as contended by appellee, Department of Defense 
Directive 5210.9, Par. VIII(F)5, was validly authorized by 
the Universal Military Training & Service Act of 1948, 
62 Stat. 606, 50 U. S. C. App. 454(b), and if appellee’s 
action in the instant case was authorized by the Act of 
May 5, 1950, 64 Stat. 145, 10 U. S. C. 652a, those statutes 
are unconstitutional. See Point 111, infra. Accordingly, 
and in line with the settled policy of restrictive statutory 
construction to avoid unconstitutionality, this Court must 
hold that Department of Defense Directive 5210.9, to the 
extent it requires the character of an inductee’s discharge 
certificate, whenever retention in the service is deemed 
“inconsistent with the interests of national security,” to 
be based “on the gravity of the reasonably substantiated 
information in derogation” ( Directive , Par. VIII(F)5), is 
invalidly authorized, ultra vires and void. Cf. Bernstein v. 
Herren (D. C., S. D. N. Y.), 136 F. Supp. 493, 496-497. 
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III. 

The Action of Appellee Was in Violation of the 
First, Fifth and Sixth Amendments to 
the Constitution. 

Appellant does not complain of the fact of his separa¬ 
tion from the Army. He complains only of the “badge of 
infamy” he must wear the rest of his life because of alleged 
“subversive” conduct and associations, and the manner in 
which the destruction of his good name and personal honor 
was accomplished. Cf. Wieman v. Updegraff, 344 U. S. 
183, 191. 12 

A. With Respect to the Sixth Amendment 

It has been clearly settled that executive action result¬ 
ing in a determination that an organization or individual 
is disloyal, subversive or a “security risk” cannot be made 
without some sort of hearing. Joint Anti-Fascist Refugee 
Committee v. McGrath, 341 U. S. 123. In the case at bar, 

12 Appellee has admitted “that his action was taken without any 
hearing, without any confrontation or cross-examination of wit¬ 
nesses by [appellant] and without ‘a statement of the reasons 
[appellant] was determined to be an undesirable’ * * *” (J.A. 16). 
It must be noted that the constitutional issues in this case are relevant, 
not to appellant’s separation from the Army Establishment, but to 
his stigmatization for life with an undesirable discharge for consti¬ 
tutionally protected and non-criminal conduct occurring primarily, 
if not exclusively, prior to induction. If the Army had furnished 
appellant a discharge certificate accurately reflecting the nature of 
his military service, no “hearing” or other “procedural due process” 
would have been required. Here, as in Joint Anti-Fascist Rejugce 
Committee v. McGrath, 341 U. S. 123, the issue, at least in part, is 
appellant’s right to freedom from Government defamation. Id., at 
pp. 139-140, 160. Thus, appellee’s action, resulting in appellant’s 
“undesirable discharge,” clearly violated “procedural due process.” 
Ohio BeU Tel. Co. v. Public Utilities Commission, 301 U. S. 292, 
300; Morgan v. United States, 304 U. S. 1, 18; Gonzales v. United 
States, 348 U. S. 407; Parker v. Lester (9 Cir.), 227 F. 2d 708. 
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former Private Harmon could not have been given an 
“Undesirable Discharge” without providing him all the 
safeguards of a judicial trial. Cf. United States v. Lovett, 
328 U. S. 303. 

In Lovett, supra, the Supreme Court held that a perma¬ 
nent dismissal from government service for subversion or 
disloyalty is “punishment,” and that due process of law 
requires that an accused employee be given all the safe¬ 
guards of a judicial trial before it is imposed. None of 
these safeguards were provided Private Harmon. He 
wasn’t even granted a hearing! 

It will be noted that the action of appellee does not vio¬ 
late the Sixth Amendment unless it can be said that the 
administrative determination separating appellant from the 
Army with an “Undesirable Discharge” on the grounds of 
being “disloyal,” “subversive,” or a “security risk” in¬ 
flicted punishment upon him without a judicial trial. “Pun¬ 
ishment” is a prerequisite. Cf. Garner v. Board of Public 
Works of Los Angeles, 341 U. S. 716. 13 In a different 
context, “punishment” was defined by the United States 
Supreme Court as follows: 

“The theory upon which our political institutions 
rests is, that all men have certain inalienable rights 
—that among these are life, liberty, and the pursuit 
of happiness; and that in the pursuit of happiness 
all avocations, all honors, all positions, are alike 
open to everyone, and that in the protection of all 
these rights all are equal before the law. Any de¬ 
privation or suspension of any of these rights for 
past conduct is punishment, and can in no other 
wise be defined.” ( Cummings v. Missouri, 4 Wall. 
277, 321-322.) 

13 Insofar as the public is concerned, the term “security risk” is 
synonymous with “traitor.” See, e.g.. Hearings Senate Subcommit¬ 
tee, Committee on Post Office and Civil Service, pursuant to S. Res. 
20, 84th Cong., 1st Sess., June 2, 9, 23, August 30, 31, 1955, at pp. 
67, 121-122, 130, 271, 550, 573, 599, 627. 


36 


In Bailey v. Richardson, 82 U. S. App. D. C. 48, 182 F. 
2d 46, this Court held that a three-year proscription from 
Federal employment on grounds of “disloyalty” was 
“punishment,” but that the disqualification itself was not. 
This ruling was upheld by an equally-divided Supreme 
Court (341 U. S. 918), in 1951. However, since the decision 
in Bailey, supra, five years ago, it has become clear that a 
government determination that an individual is “disloyal,” 
“subversive” or a “security risk” is “punishment.” 

Indeed, such a determination now renders it impossible 
for the individual to obtain employment in the Government 
or in state or local government; opportunities in private 
employment are either drastically diminished or completely 
extinguished. In many professional fields, a person ad¬ 
judged a “security risk” must abandon his life’s work. 
Specific industries, such as the maritime, or the motion 
picture industry, or those industries engaged in work on 
Government contracts, are closed to him. Other industries 
unofficially refuse to admit him, and if he were to attempt 
to secure employment in a foreign country, he would find 
it difficult to secure a passport. On the personal level, his 
reputation is blighted and the social status of his family 
impaired. Marked for life, his reputation as well as his 
ability to earn a livelihood is seriously jeopardized. 14 


14 Federal employment: Kutcher Gray, 91 U. S. App. D. C. 
266, 199 F. 2d 783; 

State and City employment: Gamer v. Board of Public Works 
of Los Angeles, 341 U. S. 716; 

Merchant Seamen: Brown & Fassett: “Security Tests for Mari¬ 
time Workers: Due Process under the Port Security Program,” 
62 Yale L. J. 1163; 

United Nations employment: Executive Order 10422, 18 F. R. 
239, as amended by Executive Order 10459, 18 F. R. 3183; 

Scientists: Gellhom, “Security, Loyalty and Science,” Cornell 
University Press (New York, 1950); Newman, “Control of Infor¬ 
mation Relating to Atomic Energy,” 56 Yale L. J. 769; 

Teachers: Adler v. Board of Education, 342 U. S. 485; 
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One year later, with these factors only beginning to be 
realized, a unanimous Supreme Court stated: 

“There can be no dispute about the consequences 
visited upon a person excluded from public em¬ 
ployment on disloyalty grounds. In view of the 
community, the stain is a deep one; indeed, it has 
become a badge of infamy. Especially is this so in 
time of cold war and hot emotions when ‘each man 
begins to eye his neighbor as a possible enemy.’ ” 
Wieman v. Updegraff, 344 U. S. 183, at pp. 190-191 
(1952). 

The right to work is perhaps the most precious liberty 
that man possesses. It does many men little good to stay 

Lawyers: Brown & Fassett, “Loyalty Tests for Admission to the 
Bar,” 20 U. of Chi. L. Rev. 480; 

Doctors: Barsky v. Board of Regents, 347 U. S. 442; 

Engineers: Sperry Gyroscope Co. v. Engineers Association, 279 
App. Div. 630, aff’d 304 N. Y. 582; 

Workers employed by Government Contractors: Fitzgerald v. 
Sperry Gyroscope Co., 283 App. Div. 1036; Munitions Board, 
Industrial Security Manual for Safeguarding Classified Information 
(Dept. Def. 1951); In re Burt Manufacturing Co., 21 L. A. 532; 

Newspapers: In re Los Angeles Daily News Co., 19 L. A. 392; 
In re United Press Association, 22 L. A. 679; 

Motion Picture & Entertainment Industry: Loew’s Inc. v. Cole 
(9 Cir.), 185 F. 2d 641; 

Other employment: United Electrical, Radio & Machine Work¬ 
ers of America v. General Electric Co. (D.C.D.C.), 127 F. Supp. 
934; Comment, “Loyalty and Private Employment: The Right of 
Employers to Discharge Suspected Subversives,” 62 Yale L. J. 954; 

Passports: Schachtman v. Dulles, -U. S. App. D. C.-, 

225 F. 2d 938; Note, “Passport Refusals for Political Reasons,” 61 
Yale L. J. 171; 

Impairment of Reputation and Social Status: Bontecou, “The 
Federal Loyalty-Security Program,” Cornell University Press (New 
York, 1953), pp. 150-156; Jahoda & Cook, “Security Measures and 
Freedom of Thought,” 61 Yale L. J. 295; Emerson & Helfeld, 
“Loyalty Among Government Employees,” 58 Yale L. J. 82; Dono¬ 
van & Jones, “A Program for a Democratic Counter Attack to Com¬ 
munist Penetration of Government Service,” 58 Yale L. J. 1211, 
1226-27. 
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alive and free and propertied if they cannot work. To 
work means to eat. It also means to live. Bar sky v. Board 
of Regents, 347 U. S. 442, 472-474 (Douglas, J., dissenting); 
Takahashi v. Fish db Game Commission, 334 IT. S. 410, 415- 
417; Truax v. Raich, 239 U. S. 33, 41; Tick Wo v. Hopkins, 
118 U. S. 356. Since “liberty under the law extends to the 
full range of conduct which the individual is free to 
pursue * * * ” ( Bolling v. Sharpe, 347 U. S. 497, 499), it is 
beyond question that a determination that appellant is a 
“security risk” under Department of Defense Directive 
5210.9 is “punishment.” Cf. Keegan v. United States, 
325 U. S. 478, 495-508. (Black, J., concurring); Cummings 
v. Missouri, 4 Wall. 277. Especially is this so in the case 
at bar, where not only are appellant’s job opportunities 
and reputation seriously jeopardized, but where his right 
to valuable veterans’ benefits is completely extinguished. 
United States ex rel. Roberson v. Keating (D. C. HI.), 121 
F. Supp. 477; Bernstein v. Herren (D. C. SDNY), 136 F. 
Supp. 493; Keegan v. United States, supra. 

B. With Respect to the First Amendment 

Appellant was branded “undesirable” for no illegal 
act committed while in the Armed Forces, and for no 
illegal act committed prior to induction. His badge of 
“dishonor” is now worn because of legal acts and associa¬ 
tions which purportedly indicate a disloyal or subversive 
“state of mind.” Cf. Richardson, “The Federal Employee 
Loyalty Program 51 Col. L. Rev. 546, 555. 

Since the First Amendment clearly imposes restric¬ 
tions on executive as well as legislative functions ( Joint 
Anti-Fascist Refugee Committee v. McGrath, 341 U. S. 123, 
136; Public Utilities Commission v. Pollock, 343 U. S. 451), 
the action of appellee under the Directive was nothing 
other than the imposition of “punishment” for activities 
which are constitutionally guaranteed to every citizen, in¬ 
cluding those who are later inducted into the Armed Forces. 
See Chief Judge Edgerton’s dissent in Bailey v. Richard¬ 
son, 82 U. S. App. D. C. 248,182 F. 2d 46, at pp. 72-74. 
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The majority opinion of this Court in Bailey, which 
sustained the loyalty program, is not applicable to this 
case, for what was under consideration there was a ques¬ 
tion of government employment—a pure privilege. The 
majority in Bailey made it quite clear that constitutional 
protection “does not apply to the holding of a government 
office,” supra, 182 F. 2d at p. 57. Thus, said this Court 
(182 F. 2d at p. 65): 

“It is our clear opinion that the President, 
absent congressional restrictions, may remove from 
government service any person of whose loyalty he 
is not completely convinced. He may do so without 
assigning any reason and without giving the em¬ 
ployee any explanatory notice.” 

Former Private Harmon was inducted into the Army 
on October 31, 1952; he was required by law to become a 
member of the Armed Forces. He seeks no reinstatement 
to active or inactive duty; he seeks only to remove the 
badge of dishonor placed on him by the “Undesirable 
Discharge.” Cf. Joint Anti-Fascist Refugee Committee 
v. McGrath, 341 U. S. 123, 140. In this connection, the 
Court will note that no intervening national security 
interest exists herein which can justify appellee’s destruc¬ 
tion of appellant’s First Amendment rights. Cf. American 
Communications Association v. Douds, 339 U. S. 382; 
Rumley v. United States, 90 U. S. App. D. C. 382, 197 F. 
2d 166,173, aff’d 345 U. S. 41; McTernan v. Rodgers (D. C. 
Cal.), 113 F. Supp. 638, 640. 

Thus, unlike Bailey v. Richardson, former Private 
Harmon seeks no reinstatement to Government employ¬ 
ment ; he seeks only the return of his good name which has 
been taken away for engaging in constitutionally protected 
acts and associations. Unlike Bailey v. Richardson, we are 
faced with no abstract claim of privilege to which no 
constitutional protection attaches; for appellant’s service 
in the Army, unlike Miss Bailey’s Federal job, was an 




40 


obligation, not a privilege. See Point II, supra, pp. 25-27. 
Accordingly, the concept of the Bailey majority opinion 
is completely inappropriate to any determination here. 

The Army had the power to discharge Harmon if it 
was not satisfied to keep him in the service, but it could 
not discharge him and defame him at the same time. 15 If 
Harmon had engaged in “seditious conduct” while in the 
Army, he could have been court-martialed under Article 
94 of the Uniform Code of Military Justice, 64 Stat. 136, 
50 U. S. C. 688, but he was not court-martialed, for he 
engaged in no wrongdoing while in the Army or prior to 
induction. Since appellant’s military service was unques¬ 
tionably “honorable,” because the character and efficiency 
of his military service was concededly “excellent” (AR 
615 — 360, Par. 8a), appellee’s action violated appellant’s 
rights under the First Amendment to the Constitution. 
Cf. West Virginia State Board of Education v. Barnette, 
319 U. S. 624, 642. 

C. With Respect to the Fifth Amendment 

An examination of Department of Defense Directive 
5210.9, Paragraph VII(C)l, discloses that the Directive’s 
standards and criteria for determining what constitutes 
“disloyalty,” “subversion” or a “security risk” are 
unconstitutionally vague and uncertain. The Directive is 
printed in full at pp. 33-45 of the Joint Appendix. 

18 Actually, the “Undesirable Discharge” imposed on appellant 
for being an alleged “security risk” is nothing other than “infamy,” 
historically analogous to the Roman institution of “Injamia” One 
noted legal historian has stated that injamia was: “ * * * a moral 
censure pronounced by a competent authority in the State on indi¬ 
vidual members of the community, as a result of certain actions which 
they had committed, or certain modes of life which they had pursued, 
this censure involving disqualification for certain rights both in 
public and in private law.” Greenridge, “Injamia” [1894], p. 37. 
See also: Buckland, “A Text-Book oj Roman Law From Augustus 
to Justinian,” (2d Ed. 1932) p. 91; Livingston, “A System oj Penal 
Law jor the State oj Louisiana ” (1833) p. 63. 
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Appellant does not quarrel with the validity of the 
standards and criteria set forth in Paragraph VII(C)l, 
Subparagraphs (a) (b) (c) and (e). In an appropriate 
situation, these criteria are undeniably valid as grounds for 
terminating the soldier’s connection with the Army. The 
criteria set forth in Paragraph VII(C)l, Subparagraphs 
(d), (g), (h), (i), (j), (k), and (1), however, are hope¬ 
lessly vague and uncertain. 16 

Past or present membership in a “subversive” organiza¬ 
tion, a proscribed activity under subparagraph VII(C)l(d) 
is meaningless, unless one is able to determine the meaning 
of the word “subversive.” The same infirmity is found 
in subparagraphs (g), (h), (i), (j), (k), and (1). 

The word “subversive” was held not to be vague and 
uncertain in Adler v. Board of Education, 342 U. S. 485. 
In that case, the United States Supreme Court ruled that 
the “word” as used in the challenged statute, had a definite 
meaning: 

“When used in the [statute], the word has a very 
definite meaning, namely, an organization that 
teaches and advocates the overthrow of government 
by force or violence.” (id., at p. 469). 17 


16 Appellant comes within the criteria set forth in subparagraphs 
VII(C) 1(d), (f), (g), (h), (j), and (k). Insofar as the action 
of appellee was to any extent predicated on the criteria of sub- 
paragraph VII(C) 1(f), which permits the imposition of an unde¬ 
sirable discharge for invocation of the Fifth Amendment or Article 
31 of the Uniform Code of Military Justice, appellee’s action was 
unconstitutional. Nelson v. Pcckham (4 Cir.), 210 F. 2d 574; Levin 
v. Gillespie (D. C. Cal.), 121 F. Supp. 726; Peck v. Carpenter (D. C. 
Cal.), 120 F. Supp. 560. 

17 See also Danskin v. San Diego School District, 28 Cal. 536, 
171 P. 2d 885, where the court defined the term “subversive element” 
to mean a group which “advocates or has for its object * * * the 
overthrow of the present government * * * by force or violence or 
other unlawful means.” In Gerende v. Board of Supervisors, 341 
U. S. 56, the United States Supreme Court upheld Maryland’s Ober 
Law as not being unconstitutionally vague and uncertain stating 
that a “subversive person” under the statute was a person who is 
engaged “in one way or another in the attempt to overthrow the 
government by force or violence * * 
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But as used in subparagraphs VII(C)l(d), (g), (h), 
(i), (j), (k), and (1), the word “subversive” is obviously 
meaningless, since membership in a “subversive” organiza¬ 
tion is proscribed in addition to membership in an organiza¬ 
tion “which seeks to alter the form of government of the 
United States by unconstitutional means.” Department 
of Defense Directive 5210 . 9 , subparagraphs VlI(C)l(d), 
etc. 

Funk & Wagnall’s New Standard Dictionary defines 
“subversive” as “tending to subvert; militating strongly 
against something specified; destructive; subversionary.” 
And its definition of “subvert” is “to overthrow from or 
as from the foundation; utterly destroy; bring to ruin.” 
A good share of normal political opposition could be 
brought within this definition . In common political usage, 
the word “subversive” usually carries the implication of 
illegal methods. As used in subparagraphs VII(C) 1(d), 
etc., however, the term means more than “advocating or 
approving the commission of acts of force or violence” 
or “seeking to alter the form of government of the United 
States by unconstitutional means,” for these activities are 
listed as separate and independent factors evidencing dis¬ 
loyalty or “subversion.” 

Repeated use of the words has, of course, not served 
to clarify its meaning, nor even the term “Communist.” 
See, e.g.. United States v. Hautau (D. C. N. J.), 43 F. 
Supp. 507; Feinglass v. Reinecke (D. C. Ill.), 48 F. Supp. 
438, 441. 

The President’s Temporary Committee on Employee 
Loyalty, for example, in its report which led to the issuance 
of Executive Order 9835 (12 F. R. 1935), consistently 
refers to “subversive” or “disloyal” employees, thus 
attributing to “subversive” some meaning other than dis¬ 
loyal. “ Report of the President’s Temporary Committee 
on Employee Loyalty,” pp. 23, 24, 25 (1947). The House 
Committee on Un-American Activities has repeatedly as- 
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serted that various New Deal personalities and policies 
were “subversive.” Emerson and Helfeld, “Loyalty 
Among Government Employees ,” 58 Yale L. J. 1, pp. 9-14. 
On the other hand, President Truman, in a formal message 
to Congress on the Rent Control Extension Act, described 
the activities of a real estate lobby as “subversive.” The 
New York Times, July 1, 1947, page 20, col. 8. The late 
Justice Jackson, when Attorney General, accurately sum¬ 
med up the situation: 

“ ‘Activities which seem helpful or benevolent to 
wage earners, persons on relief, or those who are dis¬ 
advantaged in the struggle for existence may be re¬ 
garded as “subversive” by those whose property 
interests might be affected thereby. Those who are 
in office are apt to regard as “subversive” the activi¬ 
ties of any of those who would bring about a change 
of administration. Some of our soundest constitu¬ 
tional doctrines were once punished as subversive,’ ” 
(“Loyalty Among Government Employeessupra, 
58 YaleL. J. at p 41.) 

Recently, this Court held the term “sympathizer” too 
uncertain to support an indictment. United States v. 

Lattimore, -U. S. App. D. C.-, 215 F. 2d 847. And 

in Burstyn, Inc. v. Wilson, 343 U. S. 495, the United States 
Supreme Court held the term “sacrilegious” unconstitu¬ 
tionally vague. In Joint Anti-Fascist Refugee Committee 
v. McGrath, 341 U. S. 123, 176-177, Mr. Justice Douglas 
(concurring), stated: 

“The charge that these organizations are ‘subver¬ 
sive’ could be clearly defined. But how can anyone 
in the context of the Executive Order say what it 
means? It apparently does not necessarily mean 
‘totalitarian,’ ‘Fascist’ or ‘Communist’ because they 
are separately listed * * * The charge is flexible; it 
will mean one thing to one officer, another to some¬ 
one else. It will be given meaning according to the 
predilections of the prosecutor: ‘subversive’ to some 
will be synonymous with ‘radical’; ‘subversive’ to 
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others will be synonymous with ‘Communist’. It 
will be extended to include those • • • whose words 
and actions [though completely loyal] do not con¬ 
form to the orthodox view on foreign and domestic 
policy • • • Since [these standards] are subject to 
grave abuse, they have no place in our system of 
law.” 

In short, the Directive gives no standard to appellee as 
to what constitutes a “security risk” except appellee’s 
own notion of what a “security risk” is. Joint Anti- 
Fascist Refugee Committee v. McGrath, 341 U. S., at pp. 
176-177. In such a situation, the Directive is invalid, not 
only as a violation of “due process” ( Tick Wo v. Hopkins, 
118 U. S. 356; Douglas v. Noble, 261 U. S. 165), but as a 
violation of the First Amendment as well. Lovell v. Griff en, 
303 U. S. 444,451; Schneider v. State, 308 U. S. 147; Hague 
v. C. I. 0., 307 U. S. 496. 

Not so long ago, the United States Supreme Court 
stated: 

“If there is any fixed star in our constitutional con¬ 
stellation, it is that no official, high or petty, can 
prescribe what shall be orthodox in politics, national¬ 
ism, religion, or other matters of opinion * * * ” 
West Virginia Board of Education v. Barnette, 319 
U. S. 624, at p. 642. 


IV. 


Apart From Any Other Consideration, Appellee’s 
Action Was Taken in Violation of Directive 
5210.9 and Army Regulation 615-370. 

A. The Directive Was Not Complied With 

Appellee asserts that appellant w’as discharged with 
an “Undesirable Discharge” under the criteria of Defense 
Directive 5210.9 (J.A. 30-31). But clearly, that Directive 
was not followed—for persons separated thereunder were 
required to have a reasonable time to show any cause why 
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they should not be separated, Department of Defense 
Directive, Par. VIII (F)3. 

Former Private Harmon was not furnished any reason¬ 
able time to show cause why he should not be separated. 
On one day’s notice, without charges or an opportunity to 
be heard, appellant was escorted off the military post at 
Transfer Point, Camp Pickett, Virginia, with an Undesir¬ 
able Discharge (J.A. 20). 

Appellee attempted to avoid the obvious by stating 
below that appellant was not prejudiced because he had 
been offered a hearing before the Army Board for the 
Correction of Military Records, which appellant’s counsel 
refused. This conclusion is somewhat ludicrous, not only 
on the facts (J.A. 47-48), but on the law as well. While a 
hearing may not be required at a preliminary stage tf an 
administrative proceeding, one must be had before the final 
administrative order becomes effective. Opp. Cotton Mills, 
Inc. v. Administrator, 312 U. S. 126,152; Morgan v. United 
States, 304 U. S. 1, 18; Parker v. Lester (9 Cir.), 227 F. 
2d 708, 716. The administrative action starting appellant 
on the road toward his “Undesirable Discharge,” accord¬ 
ing to the affidavit of Colonel Thurston (J.A. 30-31), was 
commenced by the Colonel on April 16, 1954. The adminis¬ 
trative action was completed on June 2, 1954, when appel¬ 
lant received his “Undesirable Discharge” without being 
given any opportunity to show cause why he should not 
be discharged, although the alleged authority for his dis¬ 
missal—the Directive—clearly required that “reasonable 
opportunity” to defend be provided before discharge took 
place. How could a hearing on July 27, 1955, have given 
appellant a reasonable opportunity to show cause why he 
should be retained in the Service when he had already been 
discharged therefrom for more than a year? Moreover, it 
is quite clear that a proceeding before the Army Board for 
the Correction of Military Records is substantially dif¬ 
ferent from a proceeding before a Field Board of Inquiry. 
To say that the one can replace the other is to maintain 
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that a hearing before a Board of Pardon can replace a 
judicial trial. Cf. 60 Stat. 837, 5 U. S. C. 191a; 40 Op. Atty. 
Gen. 504, 508 (1947). 

Accordingly, since appellant was discharged under the 
criteria of Department of Defense Directive 5210.9, he was 
entitled to a “hearing” prior to June 2, 1954—the date of 
his discharge. The admitted failure of appellee to furnish 
appellant that hearing prior to the discharge date invali¬ 
dates the “Undesirable Discharge” and required the grant¬ 
ing of summary judgment for appellant. Cf. Peters v. 
Hobby, 349 U. S. 331. 

B. AR 615-370 Required That a “Security Risk’* 

Be Given a Discharge “Under Honorable 

Conditions.” 

On the basis of appellee’s assertion that appellant was 
separated under Department of Defense Directive 5210.9, 
the granting of summary judgment in favor of appellant 
was required on a different ground. Appellee, it now 
seems, discharged appellant under the -wrong regulation. 
On June 2, 1954, the only “security risk” regulation in 
force providing for varying degrees of discharge certificates 
was AR 615-370. Directive 5210.9 could not supersede this 
regulation so long as it was in force, 18 for the Act of May 
5,1950, 64 Stat. 145,10 U. S. C., 652a, specifically provides 
that “no enlisted person shall be discharged • • • before 

18 In this connection, it should be noted that, while the Secretary 
of Defense is authorized to establish procedures for the armed forces 
in providing for the discharge of persons inducted under the Uni¬ 
versal Military Training & Service Act of 1948, 62 Stat. 606, 50 
U. S. C. App. 454(b), only the Secretary of the Army is author¬ 
ized to establish procedures for the discharge of individuals from 
the Army prior to the expiration of their normal terms of service. 
64 Stat. 145, 10 U. S. C. 652a. AR 615-370 was operative and in 
force, at least until June 18, 1954, 16 days subsequent to appellant’s 
“Undesirable Discharge.” See SR 600-220-1, as revised July 13,1954. 
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his term of service has expired, except in the manner pre¬ 
scribed by the Secretary of the Department of the Army 
or by sentence of a general or special court-martial.’’ 
Cf. United States ex rel. Accardi v. Shaughnessy, 347 U. S. 
260, 267; Billings v. Truesdell, 321 U. S. 542, 551. 

By its very terms, AR 615-370, under which appellant 
was discharged, provides that an “Undesirable” discharge 
may be furnished only when the Secretary of the Army 
determines by investigation that the individual involved is 
disloyal or subversive, AR 615-370, Par. 4b (l)(a). How¬ 
ever, because appellee asserts that appellant was dis¬ 
charged as a “security risk” under Department of Defense 
Directive 5210.9, appellant could not have been given an 
Undesirable Discharge under AR 615-370, for the regulation 
specifically required that security risks about whom in¬ 
sufficient facts existed to warrant a determination of “dis¬ 
loyalty or subversive tendencies” must be given a discharge 
under honorable conditions, AR 615-370, Par. 4b(l)(b). 
Indeed, Secretary of Defense Robert T. Stevens, testifying 
on March 18,1954, before the Senate Armed Services Com¬ 
mittee, defined the then-existing practice under Army 
regulations as follows: 

“When the evidence fails to show that he is dis¬ 
loyal, or is subversive, but does establish that he is 
otherwise a security risk and should be eliminated, 
he is separated under honorable conditions, usually 
with a general discharge.” Hearings, Senate Armed 
Services Committee on S. 3096, 83d Cong., 2d Sess., 
p. 75. (Emphasis supplied.) 

Therefore, the Court will note that appellant’s “Un¬ 
desirable Discharge” under the criteria of Department of 
Defense Directive 5210.9 as a “security risk” was invali¬ 
dated by force of the very regulation under which the 
discharge was effected—AR 615-370. That regulation spe¬ 
cifically provided that when a “security risk” is discharged, 
he must be furnished with a discharge “under honorable 
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conditions” ( AR 615-370, Par. 4b(l) [b]), unless he is “dis¬ 
loyal ” or “subversive.’’ AR6 15-370, Par. 4b(l) (a). Since 
appellee asserted below that he never found appellant 
either “disloyal” or “subversive,” the Army’s own regu¬ 
lation required the granting of appellant’s motion for 
summary judgment. Cf. Lamb v. Patterson, 81 U. S. App. 
D. C. 43, 154 F. 2d 319, 324, reversed, on other grounds, 
329 U. S. 539. 


CONCLUSION 

For the foregoing reasons, the judgment of the 
Court below should be reversed with direction to that 
Court to grant summary judgment in favor of the appel¬ 
lant, together with such other relief as may be appro¬ 
priate. 


Respectfully submitted, 

David I. Shapero, 

350 Fifth Avenue, 

New York 1, New York, 

James H. Heller, 

1026 Woodward Building, 
Washington 6, D. C., 

Attorneys for Appellant. 


Dickstein, Shapiro & Friedman, 
350 Fifth Avenue, 

New York 1, N. Y., 

of Counsel. 
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APPENDIX 

Constitution 


First Amendment 

Congress shall make no law respecting an establishment 
of religion, or prohibiting the free exercise thereof; or 
abridging the freedom of speech, or of the press; or the 
right of the people peaceably to assemble, and to petition 
the Government for a redress of grievances. 

Fifth Amendment 

No person shall be held to answer for a capital, or other¬ 
wise infamous crime, unless on a presentment or indict¬ 
ment of a Grand Jury, except in cases arising in the land 
or naval forces, or in the Militia, when in actual service 
in time of War or public danger; nor shall any person be 
subject for the same offence to be twice put in jeopardy of 
life or limb; nor shall be compelled in any criminal case to 
be a witness against himself, nor be deprived of life, 
liberty, or property, without due process of law; nor shall 
private property be taken for public use, without just 
compensation. 

Sixth Amendment 

In all criminal prosecutions, the accused shall enjoy the 
right to a speedy and public trial, by an impartial jury 
of the State and district wherein the crime shall have been 
committed, which district shall have been previously ascer¬ 
tained by law, and to be informed of the nature and cause 
of the accusation; to be confronted with the witnesses 
against him; to have compulsory process for obtaining wit¬ 
nesses in his favor, and to have the Assistance of Counsel 
for his defence. 


(b) 


Statutes 

Act of May 5 ? 1950, 64 Stat. 145,10 U. S. C. 652a. 

“No enlisted person, lawfully inducted into the military 
service of the United States, shall be discharged from said 
service without a certificate of discharge, and no enlisted 
person shall be discharged from said service before his 
term of service has expired, except in the manner pre¬ 
scribed by the Secretary of the Department of the Army, or 
by sentence of a general or special court-martial.” 


Section 4(b) of the Universal Military Training & Service 
Act of 1948, 62 Stat. 606, 50 U. S. C. App. 454(b). 

“Each person inducted into the Armed Forces under 
the provisions of subsection (a) of this section shall serve 
on active training and service for a period of twenty-four 
consecutive months, unless sooner released, transferred, or 
discharged in accordance with procedures prescribed by 
the Secretary of Defense (or the Secretary of the Treasury 
with respect to the United States Coast Guard) or as other¬ 
wise prescribed by subsection (d) of section 4 of this title 
[subsection (d) of this section].” 


Act of June 22,1944, 58 Stat. 286, 38 U. S. C. 693h. 

“The Secretary of the Army, the Secretary of the Air 
Force, and the Secretary of the Navy, after conference 
with the Administrator of Veterans’ Affairs, are author¬ 
ized and directed to establish in the Army, Air Force and 
Navy Departments, respectively, boards of review com¬ 
posed of five members each, whose duties shall be to review, 
on their own motion or upon the request of a former officer 
or enlisted man * * * the type and nature of his discharge 
or dismissal, except a discharge or dismissal by reason of 



(C) 


the sentence of a general court martial. Such review shall 
be based upon all available records of the service depart¬ 
ment relating to the person requesting such review, and 
such other evidence as may be presented by such person. 
Witnesses shall be permitted to present testimony either 
in person or by affidavit and the person requesting review 
shall be allowed to appear before such board in person or 
by counsel • # • Such board shall have authority, except 
in the case of a discharge or dismissal by reason of the 
sentence of a general court martial, to change, correct, or 
modify any discharge or dismissal, and to issue a new dis¬ 
charge in accord with the facts presented to the board. 
The Articles of War and the Articles for the Government 
of the Navy are amended to authorize the Secretary of the 
Army, the Secretary of the Air Force, and the Secretary 
of the Navy to establish such boards of review, the findings 
thereof to be final subject only to review by the Secretary 
of the Army, the Secretary of the Air Force, or the Secre¬ 
tary of the Navy, respectively * • 


Act of August 2, 1946, 60 Stat. 837, 5 U. S. C. 191a. 

“(a) The Secretaries of the Army, Navy, and Air 
Force, respectively, under procedures set up by them, and 
acting through boards of civilian officers or employees of 
their respective Departments, are authorized to correct 
any military or naval record where in their judgment such 
action is necessary to correct an error or remove an injus¬ 
tice, and corrections so made shall be final and conclusive 
on all officers of the Government except when procured by 
means of fraud • # 



Regulations 


Army Regulation 615-375, Paragraph (2)(b). 

“The purpose of a discharge certificate is to record the 
separation of an individual from the military service and 
to specify the character of service rendered during the 
period covered by the discharge.” 


Army Regulation 615-370, Paragraphs 1 through 4(b). 

“1. Purpose.—These regulations provide for the dis¬ 
charge by administrative action of disloyal or subversive 
military personnel below the grade of warrant officer, 
junior grade, when trial by court martial is not warranted. 

“2. Grounds for discharge.—Activities and associa¬ 
tions which may be considered as establishing reasonable 
grounds for the discharge of disloyal or subversive military 
personnel will include, but are not limited to, one or more 
of those set forth in paragraph 2, SR 600-220-1. 

“3. Investigations.—Investigations for disloyalty or 
subversion will be conducted and reports forwarded as pre¬ 
scribed in SR 600-220-1. 

“4. Policy.—The Secretary of the Army will review 
the reports of investigation forwarded in compliance with 
paragraph 3 and will direct disposition of the case as 
follows: 

“a. Trial by court martial .—Trial by court martial will 
be directed when sufficient evidence is indicated to warrant 
such trial and where release of such evidence in open 
court is authorized by the Assistant Chief of Staff, G-2, 
Department of the Army. 



“fc. Discharge. 

(1) During peacetime. 

(a) Direct undesirable discharge of individuals 
who have been determined by investigation 
to be disloyal or subversive, but in whose 
cases trial by court martial is decreed not 
feasible or warranted. 

( b ) Direct discharge under honorable condi¬ 
tions of individuals in whose cases circum¬ 
stances and facts disclosed during the in¬ 
vestigation provide insufficient basis to 
warrant a determination of disloyalty or 
subversive tendencies, but regarding whom 
there is reasonable ground to doubt the 
wisdom or desirability of retention in the 
Army. This will include, among others, 
individuals who have not— 

1. Subsequent to entry on active duty, en¬ 
gaged in activities or associations indi¬ 
cated in paragraph 2, SR 600-220-1, or; 

2. Wilfully concealed or failed to divulge 
any material detail relative to such 
activity or association occurring either 
prior or subsequent to entry on active 
duty. 

(2) During national emergency, war, or mobiliza¬ 
tion.—See (l)(a) above.’’ 
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FOB THE DISTRICT OF COLUMBIA CIRCUIT 


No. 13,230 

John H. Harmon, III, appellant 


v. 

Wilber M. Brucker, individually and as Secretary of the 
Department of the Army, appellee 


ON APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


counterstatement of the case 

This is an appeal by the plaintiff below from an order 
granting the motion of the defendant below, the Secretary 
of the Army, for summary judgment (J.A. 105). Appel¬ 
lant is a former private in the Army who was discharged 
by order of the Secretary of the Army in 1954 with an 
Undesirable Discharge (J.A. 13-14). Appellant sued for 
a mandatory order directing the Secretary of the Army to 
change the character of his military discharge certificate 
from Undesirable to Honorable, and for a declaratory 
judgment that the Undesirable Discharge Certificate is 
void (J.A. 11). 

Appellant was inducted into the Army on October 31, 
1952, under the Universal Military Training and Service 
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Act of 1948, 62 Stat. 604, 50 App. U.S.C. 451 et seq., (J.A. 
2, 15). On May 7, 1953, appellant was interrogated by 
military authorities concerning membership in, association 
with, or activity on behalf of the Communist Party and 
persons or organizations connected therewith, and his 
willingness to bear arms against Communist-dominated and 
influenced nations. Appellant answered some questions 
and specifically invoked the privilege against self-incrimi¬ 
nation as to others (J.A. 91-8). 

On February 9, 1954, the Adjutant General ordered ap¬ 
pellant to explain in writing information relevant to his 
security status which had been received by the Army. This 
information concerned appellant’s connection or associa¬ 
tions in 1951 and 1952 with activities which were reported 
to be subversive or Communist-controlled; his registration 
in New York with the American Labor Party in 1952; his 
solicitation of contributions for the defense of persons 
under indictment for violations of the Smith Act; and 
reports that his father was a member of the Communist 
Party and that his stepmother associated with Communists 
or Communist sympathizers (J.A. 3-4, 15). 

On March 11,1954, appellant replied to this information. 
He admitted that he worked in 1951 and 1952 at Camp Lake¬ 
land, which was reported to be a Communist-operated 
camp, but asserted it was labelled as Communist-dominated 
by persons opposed to inter-racial relations. He also ad¬ 
mitted employment in 1949 by the Detroit Urban League, 
reportedly a subversive organization, but asserted that he 
took the job because he needed summer employment, that 
he did not know the League as a subversive organization, 
and that to so characterize it is to attack efforts of Negroes 
to better their condition. Appellant did not explicitly admit 
that in 1952 he registered to vote with the American Labor 
Party in New York, which the House Un-American Activi¬ 
ties Committee had cited as being under Communist con¬ 
trol, but asserted that it was a lawful political organization 
and he had the right to vote for the party of his choice. 
He admitted having solicited funds for the defense of per¬ 
sons under indictment for violation of the Smith Act, but 


asserted he had a constitutional right to do so and that 
even Supreme Court Justices had not been convinced of 
the constitutionality of the Smith Act. He refused to 
reply to the allegations that his father was a member of 
the Communist Party and of certain organizations on the 
Attorney General’s list of subversive organizations and 
that his stepmother associated with persons who were Com¬ 
munists or Communist sympathizers, on the ground that 
such questions were irrelevant. He asserted that he had 
never been a member of the Communist Party, but stated 
that as a public speaker it was possible that he had been 
acquainted with Communists or Communist sympathizers 
(J.A. 4-6, 15). 

On April 2, 1954, appellant was informed that the Army 
had not favorably considered discharging him as “dis¬ 
loyal or subversive” under Army Regulations 615-370, but 
that he would be assigned to non-sensitive duties in the 
lowest pay grade, and upon completion of his term of serv¬ 
ice he would be given a type of discharge appropriate to 
the character of the service he had rendered (J.A. 6, 7,15). 
This determination was based upon the provisions of Army 
Regulation 615-370 which dealt with the retention of se¬ 
curity risks in the Army (J.A. 29). 

On April 7, 1954, the Secretary of Defense issued De¬ 
partment of Defense Directive 5210.9. This Directive pro¬ 
vided for the modification of outstanding regulations of 
the Armed Services so as to apply to military personnel 
the criteria for the security program established for 
Government civilian employees by Executive Order 10450 
(April 27, 1953, 18 F.R. 2489). The standard prescribed 
by the directive for “. . . . retention within the Armed 
Services shall be that on all the available information it 
is determined that . . . retention is clearly consistent 
with the interests of national security” (J.A. 33, 34, 36). 
The directive was accompanied by a memorandum from 
the Secretary of Defense directing that cases previously 
cleared be reviewed under the new standard (J.A. 32). 

The Army thereupon reviewed appellant’s case under the 
new standard and determined that appellant’s retention 
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in the service was inconsistent with the interests of the 
national security and that he should be discharged with 
an Undesirable Discharge (J.A. 30-1). On June 2, 1954, 
appellant was discharged with an Undesirable Discharge 
(J.A. 13). The formal report of his separation erroneously 
cited Army Regulation 615-370 as the authority for the dis¬ 
charge (J.A. 7, 14, 15). 

At the time of his separation, appellant’s service record 
was marked “excellent” as to character and efficiency only 
for the periods of November 12, 1952, to July 24, 1953, and 
August 2,1953, to April 24,1954; it was marked “unknown” 
for the balance of appellant’s military service. 1 

Immediately after his discharge, appellant applied to 
the Army Discharge Review Board to have the character 
of his discharge changed from Undesirable to Honorable 
(J.A. 10,16). On October 22, 1954, appellant and his coun¬ 
sel appeared at a formal hearing before the Army Dis¬ 
charge Review Board at which appellant had the right to 
present evidence in his behalf, testify in person, or submit 
a written statement or brief (J.A. 63). 

Plaintiff testified in his own behalf as the sole witness, 
giving in an expanded form essentially the same answers 
he had given the Adjutant General in writing before his 
discharge, and explaining the reasons he had refused to 
answer certain questions during his interrogation on May 
7, 1953 (J.A. 63-90). The Army Discharge Review Board 
ruled against changing the character of appellant’s dis¬ 
charge (J.A. 10, 16). Appellant then applied to the Army 
Board for the Correction of Military Records for the same 
relief, but that Board also denied his application (J.A. 10, 
16). 

Appellant then made a direct request to the Secretary of 
the Army for the award of an Honorable Discharge (J.A. 
10, 16). The request was reviewed by an Assistant Secre- 


1 Plaintiff’s Exhibit A. This is included in the original record 
filed here but is not printed in the Joint Appendix. The relevant 
excerpt is set forth in the Appendix, p. 28, infra. See also J. A. 99. 
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tary of the Army as delegate for appellee. On July 5, 
1955, he referred it to the Army Board for the Correction 
of Military Records (J.A. 45). By letter of July 7, 1955, 
appellant’s counsel stated that he had no additional evi¬ 
dence to present (J.A. 52-3). The Assistant Secretary of 
the Army replied that the Board for the Correction of Mil¬ 
itary Records would consider all material evidence of rec¬ 
ord, and inquired of counsel whether he intended to appear 
at the scheduled hearing (J.A. 54). 

On July 25, 1955, counsel for appellant wrote that he 
would not appear at the hearing because he had no addi¬ 
tional material to offer (J.A. 55). The Army Board for 
the Correction of Military Records then considered appel¬ 
lant’s request on the whole record before it, and recom¬ 
mended to the Assistant Secretary that appellant’s dis¬ 
charge certificate not be changed. On November 10, 1955, 
after reviewing the matter under the standard of Depart¬ 
ment of Defense Directive 5210.9, the Assistant Secretary 
approved the Board’s recommendation (J.A. 45). 

Proceedings in the Court Below. After filing of the 
complaint and answer (J.A. 2, 15), the present Secretary 
of the Army was substituted for his predecessor in office 
(J.A. 106). Both sides filed motions for summary judg¬ 
ment and supporting affidavits (J.A. 17-26, 28-51). 

The District Court held that it had no jurisdiction to re¬ 
view, control or compel the granting of military discharge 
certificates, and it therefore denied appellant’s motion for 
summary judgment, granted appellee’s motion for sum¬ 
mary judgment, and dismissed the complaint (J.A. 99,105). 
137 F. Supp. 475. 

STATUTES AND REGULATION INVOLVED 

The Act of June 4,1920 (Chap. II, Art. 108, 41 Stat. 759, 
809, 10 U.S.C. 652a): 

No enlisted person, lawfully inducted into the mili¬ 
tary service of the United States, shall be discharged 
from said service without a certificate of discharge, 
and no enlisted person shall be discharged from said 
service before his term of service has expired, except 
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in the manner prescribed by the Secretary of the De¬ 
partment of the Army, or by sentence of a general or 
special court-martial. 

The Universal Military Training and Service Act (Act 
of June 24, 1948, 62 Stat. 604, 606, 50 U.S.C. App. 451 
454, (b)): 

Each person inducted into the Armed Forces under 
the provisions of subsection (a) of this section shall 
serve on active training and service for a period of 
twenty-four consecutive months, unless sooner relased, 
transferred, or discharged in accordance with proced¬ 
ures prescribed by the Secretary of Defense (or the 
Secretary of the Treasury with respect to the United 
States Coast Guard) or as otherwise prescribed by 
subsection (d) of section 4 of this title [subsection (d) 
of this section]. 

National Security Act Amendments of 1949, Act of Au¬ 
gust 10, 1949 ( 63 Stat. 578, 580, 5 U.S.C. 171a (c) (4): 

The Departments of the Army, Navy, and Air Force 
shall be separately administered by their respective 
Secretaries under the direction, authority, and control 
of the Secretary of Defense. 

Department of Defense Directive 5210.9 is set forth in the 
Joint Appendix, pages 33-45. 

SUMMARY OP ARGUMENT 

1. The District Court correctly ruled that it had no juris¬ 
diction to compel the Secretary of the Army to issue to 
appellant a different type of discharge from that which 
he received. The civil courts have recognized that, as a 
matter of both constitutional policy and legislative intent, 
the Army constitutes a specialized community governed by 
separate law from that which governs civilians and have 
refused to review the exercise of the discretion vested by 
Congress in the Secretary of the Army as to the type of 
military discharge to be issued to a soldier under particular 


7 


circumstances. The only review intended by Congress of 
such action is that provided by the Act of June 22, 1944 
(58 Stat. 284, 286, 38 XJ.S.C. 693 h) establishing the Army 
Discharge Review Board and that provided by the Act of 
October 25, 1951 (65 Stat. 655, 5 U.S.C. 191a) establishing 
the Army Board for the Correction of Military Records. 
This Court’s holding in Gentila v. Pace, 90 App. D.C. 75, 
193 F. 2d 924, is controlling here. 

2. Department of Defense Directive 5210.9, under which 
appellant was discharged as a security risk, is a valid ex¬ 
ercise of the authority vested by statute in the Secretary 
of Defense to direct and control the administration of the 
three armed services by their respective secretaries (Act 
of August 10,1949, 63 Stat. 578, 580, 5 U.S.C. 171a (c) (4)) 
and to prescribe procedures for the discharge of persons 
inducted into the Armed Forces prior to the expiration 
of their terms and service (Universal Military Training 
and Service Act, 62 Stat. 604, 606, 50 U.S.C. App. 451, 454 

(b)). 

Appellant’s argument that those statutes did not au¬ 
thorize the Secretary of Defense to “stigmatize” an in¬ 
ductee by reason of his pre-induction associations and ac¬ 
tivities misconceives the reason for his discharge. He was 
discharged because he was found to be a security risk while 
in the Army. The pre-induction acts and associations with 
which he was charged were merely data from which the 
conclusion was drawn that he was a security risk while in 
the service. The Undersirable Discharge certificate given 
appellant was merely an accurate characterization of his 
service in the Army. 

Defense Directive 5210.9 provides that a soldier “will be 
afforded an opportunity upon request to present any cause 
why he should not be so separated” as a security risk. Ap¬ 
pellant was not notified in advance of discharge that his 
case was being considered under Directive 5210.9, but any 
prejudice he may have suffered in that connection was rec¬ 
tified by the formal hearing which he was subsequently 
given before the Army Discharge Review Board and the 
opportunity which was tendered to him, but which he de- 


dined, for a second hearing before the Army Board for 
the Correction of Military Records. 

3. The discharging of appellant with an Undesirable 
Discharge did not violate his constitutional rights. The 
guarantees of the Sixth Amendment are inapplicable be¬ 
cause they relate only to criminal prosecutions. The bill 
of attainder clause of the Constitution was not applicable 
because that prohibits legislative action, which was not 
present here. Furthermore, the discharge of appellant 
was not “punishment” in the bill of attainer sense; his 
Undesirable Discharge does not impose a bar to his em¬ 
ployment either in or out of the Government. 

Giving appellant an Undesirable Discharge did not 
abridge his freedom of speech. He was not given that dis¬ 
charge as “punishment” for his pre-induction beliefs and 
associations. On the contrary, it was an accurate charac¬ 
terization of his service in the Army. 

Discharging appellant with an Undesirable Discharge 
did not deprive him of life, liberty or property -without 
due process of law. That discharge rendered him ineligible 
for certain veterans’ benefits, but those are mere gratuities 
from the Government, not property rights subject to the 
protection of the due process clause. 

In any event, appellant’s only due process contention 
is that the types of acts and associations which are set 
forth in Defense Directive 5210.9 as warranting considera¬ 
tion of the question as to whether a soldier is a security risk 
are vague and uncertain. Appellant does not challenge 
the constitutionality of the provision of the Universal Mili¬ 
tary Training and Service Act authorizing the Secretary 
of Defense to prescribe procedures for the discharge of 
inductees. 

Furthermore, the standard in Defense Directive 5210.9 
under which appellant was determined to be a security 
risk is that “on all the available information it is deter¬ 
mined that the • • • retention is clearly consistent 

with the interests of national security.” Again, appellant 
does not challenge the validity of this standard. 
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Finally, even if appellant were in a position to challenge 
the statement of types of acts and associations which war¬ 
rant consideration as to whether a soldier is a security 
risk, and even if the constitutional doctrine of vagueness 
had any application to this type of administrative instruc¬ 
tion, the various acts and associations are stated as specifi¬ 
cally as can reasonably be expected in the light of the prob¬ 
lem involved, so the requirements of the constitutional doc¬ 
trine of vagueness would be met. 

ARGUMENT 

Preliminary Statement 

Since this case involves the type of discharge given a 
soldier, we believe that a brief survey of the historical 
developments of the military discharge will provide the 
Court with background information helpful to considera¬ 
tion of the legal issues involved. 

The British Articles of War of 1765, in effect at the be¬ 
ginning of the Revolution, provided (Sec. m, Art. EC) that 
no soldier should be dismissed without a “Discharge in 
Writing” signed by a Field Officer of his regiment. 
Winthrop, Military Law and Precedents (1920 ed.) 931,933. 
The American Articles of War of 1776 (patterned after 
the British Articles) likewise provided (Sec. Ill, Art. 2) 
that no soldier should be “dismissed the service without 
a discharge in writing”. Winthrop, pages 961, 962. The 
Articles of War of 1786 provided (Art. 13) that no soldier 
should be discharged “but by the order of Congress, the 
secretary of war, the commander-in-chief, or commanding 
officer of a department, or by the sentence of a general 
court-martial.” Winthrop, pages 972, 973. The subse¬ 
quent enactments of the Articles of War also contained this 
provision in essentially the same language. Act of April 
10, 1806, 2 Stat. 359, 361; Title XIV, Rev. Stat. (2d ed., 
1878) Sec. 1342, Art. 4. 

The present statute (Act of June 4, 1920, Chap. II, Art. 
108,41 Stat. 759,809, as amended, 10 TJ.S.C. 652a), provides: 

No enlisted person, lawfully inducted into the mili¬ 
tary service of the United States, shall be discharged 
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from said service without a certificate of discharge, 
and no enlisted person shall be discharged from said 
service before his term of service has expired, except 
in the manner prescribed by the Secretary of the De¬ 
partment of the Army , or by sentence of a general or 
special court-martial. 

[Italics supplied.] 

The Universal Military Training and Service Act (Act 
of June 24, 1948, 62 Stat. 604, 606, 50 U.S.C. App. 451, 
454(b), provides that one inducted into the Armed Forces 
shall serve for 24 months unless sooner discharged “in 
accordance with procedures prescribed by the Secretary of 
Defense ...” Also relevant is the provision of the Na¬ 
tional Security Act Amendments of 1949 (Act of August 10, 
1949, 63 Stat. 578, 580, 5 U.S.C. 171a(c)(4)) that the mili¬ 
tary departments “shall be separately administered by their 
respective Secretaries under the direction, authority, and 
control of the Secretary of Defense.” 

Neither in the Articles of War or elsewhere has Congress 
ever prescribed the types of military discharges or the 
conditions under which they are to be given. For the Army 
those are prescribed by Army Regulations. 

The prototype of the Undesirable Discharge goes as far 
back as the Civil War, when the Army gave a “discharge 
without honor” where the discharge was neither honorable 
nor dishonorable. Howland, Digest of the Opinions of the 
Judge-Advocates General of the Army (1912) 435, par. 
Ill A. 

The 1934 Regulations provided for (1) an Honorable 
Discharge, to be used when the service has been “honest 
and faithful, and a character of ‘Good’, ‘Very Good’, or 
‘Excellent’ is given”; (2) a Dishonorable Discharge, to be 
used “for dishonorable discharge by sentence of a court 
martial or military commission”; and (3) a “blue dis¬ 
charge” to be used “where service has not been honest 
and faithful or where a character of ‘Fair’ or ‘Poor’ is 
given, and in which a dishonorable discharge . . . can¬ 
not be given.” Army Regulations 345-470 (May 10, 1934). 
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The Undesirable Discharge (involved in this case) was 
first provided for in the 1947 Regulations, which established 
four types of discharge, as follows: 

Types of 

discharges Conditions of discharge 

Honorable Honorable—service excellent. 

General Under honorable conditions—service 

satisfactory. 

Undesirable Under conditions other than honorable- 

Dishonorable Sentence of general court martial. 

(Army Regulations 615-360 (May 14, 1947)). 

The 1953 Regulations (in effect when appellant was dis¬ 
charged) retained the Undesirable Discharge and added 
the Bad Conduct Discharge, as follows: 

Type of 

discharge Character of Discharge Given by — 

Honorable Honorable Administrative action. 

Under honorable condi¬ 
tions. 

General Under honorable condi- Administrative action, 

tions. 

Undesirable Under conditions other Administrative action, 

than honorable. 

Bad conduct Under conditions other Sentence of special or general 
than honorable. court-martial. 

Dishonorable Dishonorable Sentence of general court-martial. 

(Army Regulations 615-360, Sec. II (June 24, 1953)). 

The Undesirable Discharge is given for such miscon¬ 
duct as entry into the Army by fraudulent concealment 
of citizenship status, of prior conviction, of prior deser¬ 
tion, or of prior discharge under other than honorable 
conditions; where the soldier is charged with desertion or 
AWOL and is physically unfit for service; or conviction by 
a civil court during term of service (Army Regulations 
615-366, Secs. I, II, IV). 

The Undesirable Discharge is also given for unfitness, 
as manifested by chronic alcoholism, drug addiction, homo¬ 
sexuality, repeated venereal infections, repeated petty of¬ 
fenses, habitual shirking, and psychopathic personality 
(Army Regulations 615-368). 

Finally Army Regulations 615-370, as implemented by 
Special Regulations 600-220-1, provided for giving an Un¬ 
desirable Discharge upon a determination that the soldier 
was “disloyal or subversive”. Department of Defense 
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Directive 5210.9, issued April 7, 1954, provided for separa¬ 
tion from the service upon a determination that the soldier’s 
retention was not “clearly consistent with the interests of 
national security” and that “the character of the separa¬ 
tion shall be predicated upon the gravity of the reasonably 
substantiated information in derogation.” (J.A. 33, 43.) 

I 

The District Court Correctly Dismissed the Action For Lack of 

Jurisdiction. 

Appellant seeks to take advantage of his undesirable dis¬ 
charge as legally effective to release him from the Army 
and restore him to civilian status. But at the same time 
he asks this Court to invalidate the discharge insofar as 
he deems it to operate to his disadvantage. 

The District Court correctly held (J.A. 102) that it 
lacked authority to compel the Secretary of the Army to 
grant appellant a particular kind of discharge certificate 
or to declare his Undersirable Discharge certificate invalid. 

It is established constitutional policy, dating back to 
the early years of the Kepublic, that the judiciary will not 
interfere in the administration of military affairs. This 
policy is founded upon the constitutional separation of 
powers. The Constitution makes the President Com- 
mandcr-in-Chief of the Army and Navy (Art. II, Sec. 2); 
and “The secretary of war is the regular constitutional 
organ of the president, for the administration of the mili¬ 
tary establishment of the nation; and rules and orders 
publicly promulgated through him must be received as 
the acts of the executive, and as such, be binding upon all 
within the sphere of his legal and constitutional authority.” 
United States v. Eliason, 16 Pet. 291, 301. 

As stated in Orloff v. Willoughby, 345 U.S. 83, 94: 

We know that from top to bottom of the Army the 
complaint is often made, and sometimes with justifi¬ 
cation, that there is discrimination, favoritism or other 
objectionable handling of men. But judges are not 
given the task of running the Army. The responsi- 


13 


bility for setting up channels through which such 
grievances can be considered and fairly settled rests 
upon the Congress and upon the President of the 
United States and his subordinates. The military con¬ 
stitutes a specialized community governed by a sep¬ 
arate discipline from that of the civilian. Orderly 
government requires that the judiciary be as scrupu¬ 
lous not to interfere with legitimate Army matters as 
the Army must be scrupulous not to intervene in ju¬ 
dicial matters. 

The Supreme Court earlier stated, in Reeves v. Ains¬ 
worth, 219 U.S. 296, 306: 

* * * The courts have no power to review. The 
courts are not the only instrumentalities of govern¬ 
ment. They cannot command or regulate the army. To 
be promoted or be retired may be the right of an of¬ 
ficer, the value to him of his commission, but greater 
even than that is the welfare of the country, and it may 
be, even its safety, through the efficiency of the army. 
* * * If it had been the intention of Congress to 

give to an officer the right to raise issues and contro¬ 
versies with the board upon the elements, physical and 
mental, of his qualifications for promotion and carry 
them over the head of the President to the courts, and 
there litigated, it may be, through a course of years, 
upon the assertion of error or injustice in the board’s 
rulings or decisions, such intention would have been 
explicitly declared. The embarrassment of such a right 
to the service, indeed the detriment of it, may be 
imagined. 

The authority to establish standards for the issuance of 
military discharge certificates has been regarded as so pe¬ 
culiarly military that the authority of the Secretary of 
the Army and his predecessors was, from Revolutionary 
times, contained in the Articles of War (see page 9, 
supra). 

This Court has held that the civil courts have no au- 
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thority to control the type of military discharge given a 
soldier. In Gentila v. Pace, 90 App. D.C. 75, 77, 193 F. 2d 
924, this Court held that Congress did not intend any ju¬ 
dicial review of a military discharge even where it was al¬ 
leged that the type of discharge given was not in accord¬ 
ance with law or Army Regulations, stating: 

We think Congress intended that the Board’s full 
and “final” review should not be subjected to a further 
review, or series of reviews, in the courts. We may 
suppose that Congress considered the heavy burden 
that would be imposed upon courts if they were re¬ 
quired to review the findings upon which Army dis¬ 
charges are based. As the Supreme Court has said 
in regard to a type of dispute for which the Railway 
Labor Act provides, the “intent seems plain—the dis¬ 
pute was to reach its last terminal point when the ad¬ 
ministrative finding was made. There was to be no 
dragging out of the controversy into other tribunals 
of law.” Switchmen’s Union of North America v. 
National Mediation Board, 320 U. S. 297, 305, 64 S. Ct. 
95, 99, 88 L. Ed. 61. 

See also Goldstein v. Johnson, 87 App. D.C. 159, 184 F. 
2d 343, where the Court held that the District Court had 
no jurisdiction of an action for declaratory judgment and 
mandatory injunction to set aside a dishonorable discharge 
allegedly given in contravention of the Articles of War. 
To the same effect are Stock v. Department of the Air 
Force, 186 F. 2d 968 (C.A. 4); and Reid v. United States, 
161 Fed. 469 (S.D. N.Y.). 

The cases cited in Appellants’ Brief at pages 15-21 in¬ 
volve (with few exceptions) judicial review of administra¬ 
tive action in dealing with the rights of civilians. The 
selective service cases are in that category because in them 
the issue is whether the civilian has or has not lawfully 
been inducted into the armed forces. As we have shown 
above, however, very different considerations control the 
question of judicial review of the discretion of Secretary 


of the Army exercised in disharging one admittedly a mem¬ 
ber of the army. 2 

Lamb v. Patterson, 81 App. D. C. 43, 154 F. 2d 319, is 
distinguishable on the ground that there on the plead¬ 
ings the Secretary of War had admitted that the soldier 
was entitled to an honorable discharge. In any event, 
that case is not controlling authority, because it was re¬ 
versed by the Supreme Court ( Patterson v. Lamb, 329 U.S. 
539) and the later decision of Gentila v. Pace, supra, rep¬ 
resents a different approach to the problem of judicial 
review of military discharges. 

Appellants’ reliance upon Levin v. Gillespie, 121 F. Supp. 
726 (X.D. Cal.), is equally misplaced. In that case the in¬ 
junction against discharging a soldier with an undesirable 
discharge was collateral to a habeas corpus case. The 
jurisdictional question was not mentioned. That injunction 
was issued on the authority of Nelson v. Peckham, 210 F. 
2d 574 (C.A. 4). Congress promptly nullified the Nelson 
decision by the Act of June 18,1954 (68 Stat. 254, 50 U.S.C. 
App. (Supp. II, 1952 ed.) 454a), and the District Court in 
the Levin case thereupon vacated its injunction. (A copy 
of the vacating order is set forth in the Appendix, page 29, 
infra.) Furthermore, the District Court which decided the 
Levin case subsequently ruled that it had no authority to 
compel the Army to issue a particular type of discharge. 
Marshall v. Wyman, 132 F. Supp. 169 (N.D. Cal.). Finally, 

2 Even as to civilian matters there are, of course, many admin¬ 
istrative decisions which because of their nature, separation of 
powers considerations, or the intent of Congress are not subject 
to judicial review. See United States v. Carmack, 329 U. S. 230, 
242-3; United States ex rel. Knauff v. Shaughnessy, 338 U. S. 537, 
543; Ludecke v. Watkins, 335 U.S. 160, 163-6; Z. & F. Assets 
Realization Corp. v. Hull, 311 U.S. 470, 489; Switchmen’s Union 
of North America v. National Mediation Board, 320 U.S. 297. 303; 
Butte, Anaconda & Pacific Ry. Co. v. United States, 290 U.S. 127, 
136, 143 ; Iieiner v. Diamond Alkali Co., 288 U.S. 502, 507 ; United 
States v. Chemical Foundation, 272 U.S. 1, 15; Dakota Central 
Telephone Company v. South Dakota, 250 U.S. 163, 184; United 
States ex rel. Riverside Oil Co. v. Hitchcock, 190 U.S. 316, 324-5; 
Martin v. Mott, 12 Wheat. 19, 31-32. 
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the Levin case is in any event inconsistent with this Court’s 
holdings cited above. 

As this Court held in Gentila v. Pace, supra. Congress 
vested the final authority to review military discharges 
in the Army Discharge Review Board (Act of June 22, 
1944, 58 Stat. 284, 286, 38 U.S.C. 693h) and in the Army 
Board for the Correction of Military Records (Act of 
October 25, 1951, 65 Stat. 655, 5 U.S.C. 191a). And both 
this Court and the Supreme Court have pointed out the 
important reasons of policy why the performance of this 
military function should not be subject to judicial control. 

The relief which appellant asks, an order directing the 
Secretary of the Army to grant him an honorable dis¬ 
charge, is essentially mandamus. But since Congress has 
vested the Secretary of the Army with discretion to de¬ 
termine the type of discharge to be given, mandamus will 
not lie to “direct the exercise of judgment or discretion 
in a particular way nor to direct the retraction or reversal 
of action already taken in the exercise of either.” Wilbur 
v. United States ex red. Kadrie, 281 U.S. 206: Louisiana v. 
Me Ad oo. 234 U.S. 627, 633; Litchfield v. The Register and 
Receiver, 9 Wall. 575, 577; Gaines v. Thompson, 7 Wall. 
347. To the same effect are Edgerton v. Kingsland, 83 
App. D.C. 11, 168 F. (2d) 128, 130; Thomas v. Vincent, 
80 App. D.C. 346,153 F. (2d) 636, 638; Brunswick v. Elliott. 
70 App. D.C. 45, 103 F. (2d) 746, 750-1. 

The principle that courts may not control the exercise 
of discretionary judgment is equally applicable to actions 
for declaratory judgment. Skellg Oil Co. v. Phillips Petro¬ 
leum Co., 339 U.S. 667, 671-2; Colegrove v. Green, 32S U.S. 
549, 551-2; Miguel v. McCarl, 291 U.S. 442, 452; Doehler 
Metal Furniture Co. v. Warren, 76 App. D.C. 60, 129 F. 
(2d) 43, 45. 

Accordingly, the District Court’s dismissal of the com¬ 
plaint for lack of jurisdiction should be affirmed. 
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II. 

Department of Defense Directive 5210.9 Is a Valid Regulation 

and Appellant Was Properly Given an Undesirable Discharge 

Thereunder. 

Appellant was discharged from the Army as a security 
risk pursuant to Department of Defense Directive 5210.9 
which established for the Armed Forces a security pro¬ 
gram patterned after that prescribed for civilian employees 
of the Government by Executive Order 10450 (J.A. 33-45). 

As shown above (p. 10), Congress has never prescribed 
the various types of military discharges or the conditions 
under which they are to be given. Congress has left that 
matter to the discretion of the Secretary of the Army. 
Thus, the statute in force at the time of appellant’s dis¬ 
charge (Act of June 4, 1920, Chap. II, Art. 108, 41 Stat. 
759, 809, as amended, 10 U.S.C. 652a) provides merely 
that no enlisted person shall be discharged prior to expira¬ 
tion of his term of service “except in the manner pre¬ 
scribed by the Secretary of the Department of the Army 

• * • yy 

The authority of the Secretary of the Army in this field 
is, however, subject to the authority vested in the Secretary 
of Defense generally to direct and control the administra¬ 
tion of the three Armed Services by their respective Secre¬ 
taries (Act of August 10, 1949, 63 Stat. 578, 5S0, 5 U.S.C. 
171a(c)(4)) and specifically to prescribe procedures for 
the discharge of one inducted into the Armed Forces prior 
to the expiration of his term of service (Universal Military 
Training and Service Act, 62 Stat. 604, 606, 50 U.S.C. App. 
451, 454 (b)). 

These statutes plainly authorized the Secretary of De¬ 
fense to direct that members of the Armed Forces found 
to be security risks should be discharged and to prescribe 
the types of discharge certificate to be given. The Secre¬ 
tary of Defense exercised that authority by issuing De¬ 
partment of Defense Directive 5210.9. 

Appellant in effect concedes that Directive 5210.9 is valid 
insofar as it directs that security risks shall be discharged. 
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He contends, however, that that Directive could not pre¬ 
scribe the type of discharge certificate to be given a security 
risk, as it did by providing that “the character of the 
separation shall be predicated upon the gravity of the 
reasonably substantiated information in derogation” (J.A. 
43). Appellant’s argument is based on the premise that 
Congress did not authorize the Secretary of Defense to 
“stigmatize” an inductee by reason of his pre-induction 
“associations and activities which had nothing to do with 
the character of the actual service the soldier performed” 
(Appellant’s Brief, pp. 22-3). 

It is not true that appellant was discharged because of 
pre-induction association and activities which had nothing 
to do with his character in the service. Appellant was 
discharged because he was found to be a security risk 
while in the service. Most of the specific acts and asso¬ 
ciations "with which he was charged occurred prior to his 
induction, but those were merely data from which the con¬ 
clusion was drawn that he was a security risk while in 
the service. A judgment as to one’s present character 
must almost always be formed on the basis of his past acts. 
The Supreme Court expressed this idea in Garner v. Board 
of Public Works of. Los Angeles, 341 U.S. 716, 720: “Past 
conduct may well relate to present fitness; past loyalty may 
havo a reasonable relationship to present and future trust. 
Botli are commonly inquired into in determining fitness for 
both high and low positions in private industry and are 
not less relevant in public employment.” And see Ameri¬ 
can Communications Assn. v. Douds, 339 U.S. 382, 391, 
411, 413-4. 

The Undesirable Discharge certificate given appellant 
was merely an accurate characterization of his service in 
the Armv, for it is obviouslv undesirable to have securitv 
risks in the Armed Forces. 3 


3 Appellant’s suggestion (Brief, pages 32-3) that he was entitled 
to an Honorable Discharge because his “sendee record bears both 
character and efficiency ratings of at least ‘excellent’ ” is mislead¬ 
ing. Appellant was not rated “excellent” as to character and ef- 
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Hence Directive 5210.9, insofar as it authorizes the giv¬ 
ing of an Undesirable Discharge to a soldier found to be 
a security risk is within the discretionary authority vested 
in the Secretary of Defense by Congress. And since that 
Directive specifically provided that the type of discharge 
certificate to be given a security risk “shall be predicated 
upon the gravity of the reasonably substantiated informa¬ 
tion in derogation”, there is no basis for the contention 
that the Directive did not authorize the giving of an Unde¬ 
sirable Discharge to appellant. 

Since the Secretary of Defense is given overriding au¬ 
thority to direct and control the administration of the 
Department of the Army by the Secretary of the Army 
and is specifically given authority to prescribe procedures 
for the discharge of inductees (see page 10, supra), De¬ 
partment of Defense Directive 5210.9 was effective by it¬ 
self prior to its implementation by Army Regulations. 
Since appellant was discharged under that Directive, it 
is quite immaterial that the requirements of Army Regula¬ 
tions 615-370 (which dealt with discharges for disloyalty 
or subversion, as distinguished from security risk grounds) 
were not followed. 

A. Appellant was not prejudiced by any failure to re¬ 
ceive , prior to his discharge, an opportunity to show cause 
why he should not have been discharged. Department of 
Defense Directive 5210.9 provides: 

In any administrative proceeding to separate a mem¬ 
ber of the Armed Services in the interest of national 
security, such member will be afforded an opportunity 
upon request to present any cause why he should not 
be so separated. Reasonable time will be afforded the 
member to present his cause; however, a period in ef¬ 
ficiency for his entire period of service. For the period from April 
25, 1954, until his discharge on June 2, 1954, appellant’s character 
and efficiency rating was “unknown”. See page 4, supra. 
Traditionally the Honorable Discharge is given only when the 
soldier has a status of honor at the time of his discharge. How¬ 
land, Digest of Opinions of the Judge-Advocates General of the 
Army (1912) 433, 434, pars. II B, II B 1, II B 2. 
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cess of 15 days may be granted only in case of a show¬ 
ing of vital need. (J.A. 42-3.) 

This does not specify the manner in which a soldier is 
to “present any cause why he should not be so separated”; 
e.g., it does not give him a “hearing” of any particular 
sort. 

Ordinarily, of course, a soldier is not entitled to any 
type of “hearing” before being given his discharge. The 
only opportunity provided for hearing is after discharge; 
i.e., before the Army Discharge Review Board (Act of 
June 22, 1944, 5S Stat. 284, 286, 38 U.S.C. 693h) and before 
the Army Board for the Correction of Military Records 
(Act of October 25,1951, 65 Stat. 655, 5 U.S.C. 191a). 

Apparently appellant was not notified at any time prior 
to his discharge that his casoi was being considered under 
Directive 5210.9. But he was given the opportunity to have 
formal hearings before both the Army Discharge Review 
Board and the Army Board lor the Correction of Military 
Records. He appeared with his counsel and testified at a 
formal hearing before the Army Discharge Review Board 
in support of his contention that he should have been given 
an honorable discharge (J.A. 63-90). His counsel declined 
to appear at the hearing before the Army Board for the Cor¬ 
rection of Military Records on the ground that he had sub¬ 
mitted all material evidence before the Army Discharge 
Review Board (J.A. 52-6). 

Accordingly, any non-compliance with Defense Directive 
5210.9 in failing to notify appellant in advance of his dis¬ 
charge that he might “present any cause why he should 
not be so separated” was fully rectified by the post- 
discharge hearing procedure tendered to him and of which 
he availed himself. 

Ill 

Appellants Separation With an Undesirable Discharge Cer¬ 
tificate Did Not Infringe His Constitutional Rights. 

Appellant contends that the Undesirable Discharge which 
he was given violates his rights under the Sixth, First and 


Fifth Amendments. Each of those contentions is without 
merit. 

1. No right of appellant under the Sixth Amendment was 
violated. Appellant’s argument on his Sixth Amendment 
right is an indiscriminate discussion of cases involving bills 
of attainder and due process under the Fifth Amendment. 
Not a single case cited by him involves the Sixth Amend¬ 
ment. That Amendment guarantees certain specific rights, 
including the right to a jury trial, “In all criminal prosecu¬ 
tions * # V’ Obviously, the discharge of a soldier from 
the Army is not a criminal prosecution. Accordingly, the 
guarantees of the Sixth Amendment are inapplicable here. 
United States v. Zucker, 161 U.S. 475; Oceanic Navigation 
Co. v. Stranahan, 214 U.S. 320; Mr. Justice Douglas, con¬ 
curring in Joint Anti-Fascist Refugee Committee v. Mc¬ 
Grath, 341 U.S. 123, 180. "We doubt that appellant is seri¬ 
ously arguing that the Army cannot give a soldier an Un¬ 
desirable, or even a Dishonorable Discharge without a jury 
trial. 

If appellant is really arguing that his Undesirable Dis¬ 
charge was a bill of attainder (Constitution, Art. I, Sec. 9, 
Clause 3), his case is no better. A bill of attainder within 
the Constitutional prohibition is “a legislative action which 
inflicts punishment without a judicial trial.” United States 
v. Lovett . 328 U.S. 303, 315; Cummings v. Missouri, 4 Wall. 
277, 323. Obviously, the giving of an Undesirable Discharge 
to appellant was not a legislative act at all. Hence, it can¬ 
not be a bill of attainder. 

In Bailey v. Richardson, 86 App. D.C. 248, 256, 182 F. 2d 
46, 54, affirmed by an equally divided Court, 341 U.S. 918, 
this Court held that a three-year proscription from Gov¬ 
ernment employment upon grounds of disloyalty was not 
authorized by Act of Congress or executive order and 
analogized it to a bill of attainer by reference to the Lovett 
case. Here, on the contrary, as we have shown above (p. 17), 
the giving of an Undesirable Discharge to appellant was 
authorized by Act of Congress and Defense Directive 5210.9. 
Furthermore, in the Bailey case this Court distinguished 
a general order barring persons from government em- 
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plovment “which might well be valid,’’ from the one im¬ 
posed upon Miss Bailey “as a matter of individual adjudi¬ 
cation.’’ 

In any event, the discharge of appellant with an Unde¬ 
sirable Discharge was not “punishment” in the bill of 
attainder sense because there is no prohibition against em¬ 
ployment, either in or out of the Government, of one dis¬ 
charged from the Army with an Undesirbale Discharge. 
None of appellant’s citations (Brief, pages 36-7, fn. 4) 
supports his contrary assertion. They all involve other 
types of security risk or disloyalty determinations which 
may prevent employment in a particular field. None of them 
even refers to an Undesirable Discharge as a bar to em¬ 
ployment. For example, in the Federal Government such 
a discharge is not specified even as a factor in determining 
whether an employee is a security risk. And any such de¬ 
termination is made solely by the employing agency, not 
the Army. Executive Order 10450 (April 27, 1953, 18 F.R. 
2489). Even the Department of the Army Security Regu¬ 
lations make no reference to an Undesirable Discharge as 
an adverse factor. S. R. 600-220-1. 

It may well be that an Undesirable Discharge will dis¬ 
pose an employer, in the Government or elsewhere, against 
hiring an applicant who has been so discharged. That is 
also true of a discharge for cause given a civilian employee, 
or a dismissal from private employment for incompetence 
or unsuitability. That is, however, a very different matter 
from the legal bar to employment which has been held to 
constitute “punishment” in the bill of attainder sense. 
Bailey v. Richardson. 86 App. D.C. at 265, 182 F. 2d at 63. 

Cf. Ulhnan v. United States. -U.S.- (No. 58, Oct. 

Term, 1955, decided Marcli 26, 1956). 

Accordingly, appellant was not deprived of any rigid 
under the Sixth Amendment or under the bill of attainder 
clause of the Constitution. 

2. No right secured to appellant by the First Amendment 
has been infringed. The only conceivable clause of the 
First Amendment on which appellant can rely is “Congress 
shall make no law . . . abridging the freedom of speech 



. . . ” How appellant’s freedom of speech was abridged 
by giving him an Undesirable Discharge as a security risk 
is difficult to see. 

The guarantees of the First Amendment do not prohibit 
the Secretary of the Army from taking measures to sep¬ 
arate from the Army persons who, in his judgment, may 
compromise the national security; or from stating the rea¬ 
sons for his action on the individual’s discharge certificate, 
which is all that has been done here. See Bailey v. Rich¬ 
ardson, 86 App. D.C. at 265, 182 F. 2d at 63. Appellant is 
as free to express his opinions and political views as before 
he was drafted; his discharge has, if anything, increased 
his measure of personal freedom. 

Appellant’s argument apparently is that he was given an 
Undesirable Discharge as “punishment” for his beliefs 
and associations prior to his induction. That argument 
quite misconceives the reason for his discharge. He was 
discharged, not for an act or belief of his prior to his in¬ 
duction, but because his status while in th-e Army ■was that 
he was a security risk. The pre-induction acts and asso¬ 
ciations with which he was charged were merely evidence 
from which the Army drew the conclusion that he was a se¬ 
curity risk in the Army. See page 18, supra. 

Appellant also argues that the doctrine of Bailey v. Rich¬ 
ardson does not apply to him because he was drafted into 
the service. Whether appellant volunteered or was drafted 
is irrelevant to the fact of his characterization as a security 
risk. That he performs the citizen’s obligation of military 
service as a draftee does not make him less of a security 
risk than if he were a volunteer—and his status as a se¬ 
curity risk is the only question which is material here. 
Appellant was not entitled to a type of discharge certificate 
different from that w r hich would be given to a volunteer 
soldier in the same circumstances. For regardless of how 
an individual becomes a soldier, he is, after induction, the 
equal in rights and obligations of every other soldier of 
the same rank. Both volunteer and draftee must render 
the same degree of honest and faithful service to win an 



24 


Honorable Discharge, and both may be disqualified to 
render that service by the fact that they are security risks. 

Appellant’s argument seems to suggest that a distinction 
should be made between the volunteer and the draftee be¬ 
cause the volunteer had it in his power to avoid the disad¬ 
vantage of a security risk discharge by not enlisting while 
a draftee has no choice but to serve. By law, however, all 
physically qualified citizens between the ages of 18 and 26 
have an obligation of service which must be performed 
either as draftees or volunteers. Act of June 24, 1948, 62 
Stat. 604, 605, 50 U.S.C. App. 454. Only these who are un¬ 
desirable to the service because of physical, mental or 
moral disqualifications are not permitted to serve. 

The Army’s legitimate concern with morale and discipline 
is sufficient justification, if one were needed, for its policy 
of not giving security risks the same award of honorable 
service given exemplary soldiers. In the words of the Sec¬ 
retary of Defense: 

I don’t believe you can give anyone a dishonorable 
discharge for something he did before he was in the 
services. The best you can do is just get him back out 
again on some kind of a basis that neither puts your 
stamp of approval on him or gives him a dishonorable 
discharge. I think it is sort of an intermediate position 
that you have got to use. I don’t think that anyone 
that is released because he is a security risk or disloyal 
should be classified and given an honorable discharge 
the same as the millions of fine men that have fought 
for our Nation and have given loyal service. (Hearings 
before the Senate Committee on Armed Services, 83d 
Cong., 2d Sess. on S. 3096, Doctor Draft Act Amend¬ 
ments, p. 44.) 

Even if it be thought, in some manner not known to us, 
that giving appellant an Undesirable Discharge limited his 
freedom of speech, it was a limitation permissible under 
the First Amendment. Garner v. Board of Public Works 
of Los Angeles, 341 U.S. 716, 721; Adler v. Board of Edu¬ 
cation, 342 U.S. 485; United Public Workers v. Mitchell, 330 
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U.S. 75; American Communications Association v. Douds, 
339 U.S. 382. 

3. Appellant has not been denied any right under the 
Fifth Amendment. Appellant contends that he was denied 
due process of law because Section VII C of Defense Di¬ 
rective 5210.9 (J.A. 37-8), which sets forth the various 
types of acts and associations “which warrant considera¬ 
tion of action to effect” a determination as to whether a 
soldier is a security risk, is (appellant asserts) “unconsti¬ 
tutionally vague and uncertain.” (Appellant’s Brief, p. 
40.) 

The Fifth Amendment provides that no one shall be “de¬ 
prived of life, liberty, or property, without due process of 
law”. Obviously the Undesirable Discharge given appel¬ 
lant did not deprive him of life or liberty. Bailey v. Rich¬ 
ardson, 86 App. D.C. at 259, 182 F. 2d at 57. So the ques¬ 
tion is whether it deprived him of “property.” We have 
shown above (page 22) that the Undesirable Discharge 
given appellant did not deprive him of his right to work 
for either the government or a private employer. 

The Undesirable Discharge does render appellant ineligi¬ 
ble for such veterans’ benefits as mustering-out pay, pay¬ 
ment for accrued leave, preference in federal employment, 
and homestead preference (See J.A. 59 and Appellant’s 
Brief, page 28, footnote 9). But these veterans’ benefits 
“are gratuities. They involve no agreement of parties; 
and the grant of them creates no vested right.” Lynch v. 
United States, 292 U.S. 571, 577; Slocumb v. Gray, 86 App. 
D.C. 5, 8, 179 F. 2d 31, 34. And see Bailey v. Richardson, 86 
App. D.C. 248, 259, 182 F. 2d 46, 57. Consequently appel¬ 
lant has not been deprived of any “property”, whether 
by due process or not. 

Even if it were considered, however, that the due process 
clause has any application to a military discharge, appel¬ 
lant’s contention is not well founded. The statutory basis 
for giving appellant an Undesirable Discharge is the provi¬ 
sion in the Universal Military Training and Service Act 
(62 Stat. 604, 606, 50 U.S.C/App. 451, 454(b)) that an 
inductee shall serve for 24 months unless sooner discharged 
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“in accordance with procedures prescribed by the Secre¬ 
tary of Defense ...” Appellant does not challenge the 
constitutionality of that provision. 

Furthermore, under Defense Directive 5210.9 the stand¬ 
ard for retention in the Armed Services is that “on all the 
available information it is determined that the . . . reten¬ 
tion is clearly consistent with the interests of national 
security.” That was the standard applied to appellant. 
He does not challenge it as unconstitutionally vague or un¬ 
certain. 4 All that appellant challenges is the list of types 
of acts and associations which “warrant consideration of 
action to effect” a determination that a soldier is a security 
risk (J.A. 37-8). The listed acts and associations arc 
merely guide-posts as to what warrants consideration of 
the question as to whether a soldier is a security risk. A 
determination that a soldier is a security risk may be made 
even though he has not engaged in any of the listed acts or 
associations; and conversely a soldier may be determined 
not to be a security risk even though he has engaged in 
many of them. 

Consequently, since appellant was determined to be a 
security risk by application of the unchallenged standard 
that his retention in the Army was not “clearly consistent 
with the interests of national security”, and not by the 
“guide-posts” which he challenges, he is not entitled to 
attack the constitutionality of the latter. 

Finally, considering the multitude of factors which may 
properly be taken into account in considering whether one 
in the military service is a security risk, the various acts 
and associations set forth in Defense Directive 5210.9 are 
as specific as could reasonably be expected. No more 
precise and definite listing of relevant factors is possible 
or even necessary. Hence, even if the constitutional doc¬ 
trine of vagueness had any application to this type of ad- 


4 If that standard were regarded as unconstitutional, it would 
mean that the Act of August 26,1950 (64 Stat. 476, 5 U.S.C. 22-1), 

which this Court applied in Cole v. Young, -App. D.C. -, 

226 F. 2d 337, is also unconstitutional. 
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ministrative instruction, the requirements of that doctrine 
would be met. Lichter v. United States, 334 U.S. 742; 
American Poiver Co. v. S. E. C., 329 U. S. 90,104; Sunshine 
Anthracite Coal Co. v. Adkins, 310 U. S. 381; Opp Cotton 
Mills v. Administrator, 312 U.S. 126; Yakus v. United 
States, 321 U.S. 414, 423-424; United States v. Rock Royal 
Co-op., 307 U.S. 533, 574; Hampton & Co. v. United States, 
276 U.S. 393. 

Accordingly, the Undesirable Discharge did not violate 
any of appellants’ constitutional rights. 

CONCLUSION 

The judgment below should be affirmed on the ground 
that the District Court lacks authority to compel the Secre¬ 
tary of the Army to issue a particular kind of discharge 
certificate. In the event the Court reaches the merits, the 
judgment should be affirmed on the ground that Department 
of Defense Directive 5210.9 is a valid regulation and that 
no right of appellant was violated by giving him an Un¬ 
desirable Discharge thereunder. 

Respectfully submitted, 

George Cochran Doub, 

Assistant Attorney General, 

Oliver Gasch, 

United States Attorney, 
Samuel D. Slade, 

Donald B. MacGuineas, 

Howard E. Shapiro, 

Attorneys, 

Department of Justice. 
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Excerpt from Plaintiff’s Exhibit A 
Filed Feb. 29, 1956 

ARMY BOARD FOR CORRECTION OF MILITARY 

RECORDS 

Room IE-512, The Pentagon 
Washington 25, D. C. 

Harmon, John H., Ill, US 51207184, Ref. File Nos. 
1.12 & 13.21. 

Appearing: Appl: Yes. 

Counsel: David I. Shapiro, Esquire, 350 5th Ave., N.Y. 1, 
N.Y. 

Review Set For: 27 July 1955. 

CASE SUMMARY 


10. (Service Record) Appl’s character and efficiency ratings during service 
were as follows: 


Character Efficiency 
Unk Unk 
Excellent Excellent 
Unk Unk 

Excellent Excellent 
Unk Unk 

Unk Unk 


From To 

31 Oct 52 13 Nov 52 
14 Nov 42 28 Jul 53 
29 Jul 53 1 Aug 53 

2 Aug 53 24 Apr 54 
25 Apr 54 13 May 54 
14 May 54 2 Jun 54 


Organization 
Camp Kilmer. N. J. 
IGMR. Pa. 

Camp Pickett, Va. 

Camp Pickett, Va. 

Camp Pickett, Va. 

Camp Pickett, Va. (disch) 


“For Official Use Only” 
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IN THE UNITED STATES DISTRICT COURT 
IN AND FOR THE NORTHERN DISTRICT OF 
CALIFORNIA, SOUTHERN DIVISION 

No. 33574 

Dr. Eugene B. Levin, plaintiff, 


v. 

Brigadier General James 0. Gillespie, Commanding 
General, Letterman General Hospital, defendant. 

Order Granting Motion to Vacate Order and to Dismiss 

Action 

Plaintiff has moved the Court for leave to file an amend¬ 
ment and second supplement to his complaint. 

The basis for this court’s order of June 3, 1954, was the 
then operative law pertaining to the status of professional 
men inducted in the Armed Forces. Congress, by enact¬ 
ment of Senate Bill No. 3096, effective June 18, 1954, 
amended 67 Stat. 86, 50 U.S.C.A. Appendix 454(a) to 
provide: “. . . that any person heretofore or hereafter 
inducted or ordered to active duty under the authority 
of this Act who fails to qualify for or accept a commission 
or whose commission is terminated, may be utilized in his 
professional capacity in an enlisted grade or rank.” This 
change of law removed the ground upon which this court 
granted its initial relief. 

Accordingly, it is ordered that the motion to vacate the 
original order and to dismiss the action be, and the same 
hereby is, granted. 

Dated: March 24, 1955. 

George B. Harris, 
United States District Judge. 
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APPELLANTS REPLY BRIEF 


Statement 

Appellee’s brief proceeds upon a total misconception of 
the real issues before this Court. These real issues are 
(1) whether a soldier’s right to a military discharge cer¬ 
tificate accurately reflecting the character of his military 
service may be denied judicial protection from arbitrary 
encroachment by the military, and (2) whether appellant, 
who has served the Army with an “excellent” rating, can 
be furnished an undesirable discharge certificate (for non¬ 
criminal, constitutionally-protected conduct occurring pri¬ 
marily, if not exclusively, prior to induction), which, instead 
of reflecting appellant’s record of military service, brings 
him reproach and dishonor in civilian life, and completely 
extinguishes his right to valuable veterans’ benefits. We 
think the answer to these issues is a self-evident and em- 


* 


2 


phatic “No,” unless, of course, a soldier’s otherwise excel¬ 
lent military record can be stigmatized as “undesirable” 
because of an undesirable “state of mind.” 

Indeed, this is the nub of appellee’s argument, for, in 
effect, appellee has said to former Private Harmon, “I 
have ascertained your state of mind and I do not approve 
of it. I therefore give you an undesirable discharge despite 
the fact that all of your actions relating to the actual dis¬ 
charge of your service obligations were satisfactory and, in 
fact, excellent.” Although beliefs are inviolate (Cantwell 
v. Connecticut, 310 U. S. 296, 303), it is, nevertheless, upon 
this reasoning that appellee asserts the validity of the 
“undesirable discharge” challenged by appellant in the 
case at bar. In answer to this kind of “logic,” Mr. Justice 
Holmes once said: “A page of history is worth a volume 
of [‘it’]” (New York Trust Co. v. Eisner, 256 U. S. 345, 
349), and in the instant case the historical tradition destroy¬ 
ing appellee’s argument is a long-established one. See 
Appellant’s Main Br. pp. 29-31. 1 

1 To our knowledge, the first historical precedent was established 
by President Lincoln in 1864 in the case of E. IV. Andrews, Adju¬ 
tant to the Commander of the Defenses of Baltimore. President 
Lincoln's action in the Andrews case is recorded by Carl Sandburg, 
as follows: “Stanton the next day ordered that Andrews be mustered 
out of the service, no reason assigned, no questions asked Andrews. 
Word came to Andrews that Stanton, on hearing of Andrews’ stand¬ 
ing before an audience and saying he would vote for McClellan, 
raged and spoke threats of what he would do to Andrews. * * * 
Having heard the case the President gave his opinion: ‘Well, that’s 
no reason. Andrews has as good a right to hold on to his Democracy, 
if he chooses, as Stanton has to throw his overboard. If I should 
muster out all my generals who avow themselves Democrats there 
would be a sad thinning out of commanding officers in the army. 
No? when the military duties of a soldier are fully and faithfully 
performed, he can manage his politics in his own way; we’ve no 
more to do with them than with his religion. Tell this officer he can 
return to his post * * * Supporting General McClellan for the Presi¬ 
dency is no violation of army regulations, and as a question of taste 
of choosing between him and me, well I’m the longest, but he’s better 
looking.’ ” Sandburg, III, “Lincoln” (War Years), pp. 294-296. 
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We turn briefly to appellee’s major assertions and will 
demonstrate that they do not warrant the serious considera¬ 
tion of this Court. 

I. The Right to Judicial Review. 

Appellee’s argument with respect to the question of 
reviewability runs afoul of the recent holding in Burns v. 
Wilson, 346 U. S. 137. In Burns, the statute involved was 
Article 76 of the Uniform Code of Military Justice, which 
provides that “* • # the proceedings * * * of courts- 
martial * • • and all dismissals and discharges • • • pur¬ 
suant to sentences by courts-martial * * # shall be final and 
conclusive, and * * * binding upon all* * * courts * * * of 
the United States * * V’ 64 Stat. 132, 50 U. S. C. 663 
(emphasis supplied). Nevertheless, the Supreme Court 
held that• the constitutional guarantee of due process 
is meaningful enough, and sufficiently adaptable, to pro¬ 
tect soldiers • • • from crude injustices * * V’ Id., at 
p. 142. Cf. Shapiro v. United States (Ct. C1-), 69 F. Supp. 
205. The crudeness of the injustice involved in the instant 
case may be seen from the fact that if, prior to induction, 
Harmon had been a convicted felon, rather than the son 
of a man “reported to be a member of the Communist 
Party’’ (J.A. 3), he would have received an “Honorable 
Discharge.” See Hearings, Subcommittee on Constitu¬ 
tional Rights, Senate Judiciary Committee, pursuant to 
S. Res. 94, 84th Cong., 2d Sess., November 18, 21, 1955, 
pp. 361, 431, 437, 439. 

Moreover, the Court will note that the “dishonorable 
discharge” sought to be reviewed in Goldstein v. Johnson, 
87 U. S. App. D. C. 159,184 F. 2d 343, cert. den. 340 U. S. 
879, had been imposed by sentence of a General Court- 
Martial, which not only was “final and conclusive,” but 
“binding upon all • • • courts of the United States.” 64 
Stat. 132, 50 U. S. C. 663. In the Goldstein case, as in 
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Longernecker v. Higley, -U. S. App. D. C. -, 229 

F. 2d 27, Congress had specifically precluded review. But, 
as Appellant’s Main Brief, pp. 14-17, points out, the stat¬ 
utes involved in the instant case (60 Stat. 837, 5 U. S. C. 
191a, and 58 Stat. 286, 38 U. S. C. 693h) significantly 
omit the Congressional prohibition against judicial inter¬ 
vention. Thus, when Congress enacted legislation pro¬ 
viding that doctors were to serve in the Army in a com¬ 
missioned status, the holding in Orloff v. Willoughby, 345 
U. S. 83, did not preclude judicial review in the later case 
of Nelson v. Peckham (4 Cir.), 210 F. 2d 574. 2 

II. The Validity of the Directive. 

Appellant contends that Department of Defense Direc¬ 
tive 5210.9, paragraph VIII (F)5, under which appellee 
stigmatized him for life with an undesirable discharge by 
reason of constitutionally-protected and non-criminal con¬ 
duct extraneous to the character of his actual military serv¬ 
ice, was void and invalidly authorized. Appellant's Main 
Br., pp. 21-27. In answer to this contention, appellee states 
(Appellee’s Br. p. 7): “The undesirable discharge certifi¬ 
cate given appellant was merely an accurate characteriza¬ 
tion of his service in the Army.” Again, he feels con¬ 
strained to repeat (Appellee’s Br. p. 8): “He [Harmon] 
was not given that discharge as ‘punishment’ for his pre 7 
induction beliefs and associations. On the contrary, it was 
an accurate characterization of his service in the Army.” 

2 In any event, since the basic statute and directive are attacked 
here as constitutionally void. See, III(C), infra, the entire question 
of jurisdiction to review is irrelevant. Bums v. Wilson, 346 U. S. 
137, 142. Just as the military has no power to court-martial a civilian 
after his discharge, for crimes committed while in the Air Force, 
appellee was without constitutional authority to stigmatize appellant 
for life by reason of constitutionally-protected conduct and associa¬ 
tions extraneous to the character of his actual military service which 
occurred primarily, if not exclusively, prior to induction. United 
States ex rel. Toth v. Quarles, 350 U. S. 11. 
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By way of further amplification, appellee says (Appellee’s 
Br. p. 18): “The undesirable discharge certificate given 
appellant was merely an accurate characterization of his 
service in the Army, for it is obviously undesirable to have 
security risks in the Armed Forces.’’ Once more, he asserts 
(Appellee’s Br. p. 23): “He [Harmon] was discharged, 
not for an act or belief of his prior to induction, but because 
his status while in the Army was that he was a security 
risk. The pre-induction actions and associations with 
which he was charged were merely evidence from which 
the Army drew the conclusion that he was a security risk 
in the Army .” 

Appellee has found world enough and time for repeti¬ 
tion, but little for analysis. Accepting appellee’s asser¬ 
tions on their face, it is readily apparent that what appel¬ 
lee is saying is that if, on the basis of non-criminal acts 
and associations extraneous to the character of an in¬ 
ductee’s military service, the Army can determine that the 
inductee’s state of mind during his period of service was 
an “undesirable” one, then the Army has the right to visit 
an “undesirable discharge” upon an inductee, whether or 
not that “state of mind” induced overt or affirmative acts 
considered derogatory in connection with his military 
duties. But cf. American Communications Association v. 
Douds, 339 U. S. 382, where the late Justice Jackson said: 
“ [tjhought control is a copyright of totalitarianism and 
we have no claim to it.” Id ., at p. 442. 

Moreover, appellee’s suggestion (Appellee’s Br. pp. 4, 
18-19, 28) that the “unknown” ratings on appellant’s serv¬ 
ice record militate in some way against appellant’s en¬ 
titlement to an “Honorable Discharge” is spurious and 
misleading. Army Regulations specifically provide that 
“[rjatings of ‘unknown’ and ratings for periods of less 
than two months are not disqualifying.” AR 615-360, 
par. 8b. Accordingly, appellant’s entitlement to an “Hon- 
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or able Discharge ” by reason of the only “known” ratings 
on his service record, which are marked “excellent” both 
as to character and efficiency, is clear. See, AR 615-360, 
par. 8a. 

III. The Constitutional Issues. 

(A) Appellee’s assertion that appellant’s rights nnder 
the Sixth Amendment have not been infringed is unrealistic 
at best. 3 To relieve any remaining doubts expressed by 
appellee (Appellee’s Br. pp. 21-22), we make it clear that 
appellant is arguing that he could not be given an undesir¬ 
able discharge as “disloyal,” “subversive” or as a “secur¬ 
ity risk” without all the safeguards of a judicial trial or, 
in the alternative, the safeguards of a general court-martial 
under the Uniform Code of Military Justice, 64 Stat. 108, 
et seq., 50 U. S. C. 551, et seq. See Appellant's Main Br., 

pp. 34-38. Cf. Ullman v. United States, -U. S.-, 

76 S. Ct. 497, 513-14, ftn. 5 (Douglas,«/., dissenting). 

(B) Appellee finds it difficult to see how appellant’s 
First Amendment rights were abridged by giving him an 
undesirable discharge as a security risk (Appellee’s Br. 
p. 25). Appellee’s vision may be improved if he carefully 
reads American Communications Association v. Douds, 
339 U. S. 382, cited on page 25 of his Brief. Indeed, it is 
difficult to conceive how appellee can cite it in support of 
his position, for in that case Chief Justice Vinson stated: 

“But * • • the fact that no direct restraint or pun¬ 
ishment is imposed on speech or assembly does not 
determine the • • • question. Under some circum- 

3 See, e. g., as to the impact of the discharge certificate on federal 
employment, Kohlberg v. Gray, 93 U. S. App. D. C. 97, 207 F. 2d 
35, cert. den. 346 U. S. 937. See also: Hearings, Subcommittee on 
Constitutional Rights, Senate Judiciary Committee, pursuant to 
S. Res. 94, 84th Cong., 2d Sess., November 18, 22, 1955, pp. 361- 
362, 393-394, 526-527. 
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stances, indirect ‘discouragements’ undoubtedly have 
the same coercive effect upon the exercise of First 
Amendment rights as imprisonment, fines, injunc¬ 
tions or taxes. A requirement that adherents of par¬ 
ticular religious faiths or political parties wear 
identifying arm-bands, for example, is obviously of 
this nature.” Id., 339 U. S., at p. 402. 

Appellant’s “identifying arm-band” is his undesirable dis¬ 
charge certificate (see Exhibit 1 to the Complaint, J.A. 13), 
worn for life by reason of the exercise of his First Amend¬ 
ment rights. Furthermore, the Douds case specifically holds 
that a limitation on First Amendment guarantees is per¬ 
missible only when that limitation finds justification in 
the safety of the community or the safety of the Nation. 
Cf. United States v. Reynolds, 345 U. S. 1, 7-11. But here, 
there is no justification in the interests of national secur¬ 
ity for furnishing appellant a discharge certificate, which 
instead of reflecting appellant’s record of excellent mili¬ 
tary service, brings him reproach and dishonor in civilian 
life. 4 See, e. g., McTernan v. Rodgers (D. C. Cal.), 113 

4 Appellee’s assertion that the Army’s concern with “morale and 
discipline is sufficient justification * * * for its policy of not giving 
security risks the same award of honorable service given exemplary 
soldiers” (Appellee’s Br. p. 24), is sheer nonsense. See, e. g., testi¬ 
mony of Hugh M. Milton, II, Assistant Secretary of the Army, 
Hearings, Subcommittee on Constitutional Rights, Senate Judiciary 
Committee, pursuant to S. Res. 94, 84th Cong., 2d Sess., November 
22, 1955, pp. 529-530. The historical facts demonstrate that a man’s 
parents, allegedly “subversive,” or his political “state of mind,” do 
not militate against his being an “exemplary soldier.” A most 
cogent example during World War II was the 442nd Regimental 
Combat Team. This organization, which won a Presidential unit 
citation for heroism in combat in the European Theatre of Opera¬ 
tions, was made up of Nisei, most of whose parents were imprisoned 
in detention camps during World War II because of suspected “dis¬ 
loyalty.” While it may be inconceivable to the Secretary of Defense 
(See, Hearings before the Senate Armed Services Committee on 
S. 3096, 83rd Cong., 2d Sess., March 18, 1954, p. 44), these realistic 
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F. Supp. 638, 640; Lawson v. Housing Authority, 270 Wis. 
269, cert, den., 349 U. S. 941. 

In this connection, it is clear that appellee’s action, in 
no way justifiable in the national security interest, was 
arbitrary, and thus a violation of appellant’s right to sub¬ 
stantive “due process.” Wieman v. XJpdegraff , 344 U. S. 

183; Shachtman v. Dulles , - U. S. App. D. C. -, 

225 F. 2d 938, 941. 

(C) Appellee’s assertion (Appellee’s Br. pp. 25-26) 
that appellant failed to challenge the constitutionality of 
Section 4(b) of the Universal Military Training & Service 
Act of 1948 (62 Stat. 606, 50 U. S. C. App. 454[b]), as 
applied to him, is demonstrably false. Appellant’s Main 
Brief states: “If, as contended by appellee, Department 
of Defense Directive 5210.9, Par. VIII(F)5, was validly 
authorized by the Universal Military Training & Service 
Act of 1948, 62 Stat. 606, 50 U. S. C. App. 454(b) • • • 
[that statute is] unconstitutional. See Point JH, infra.” 
Id., at p. 33. 

Moreover, apppellee’s assertion that appellant’s failure 
to challenge the “clearly consistent” standard of Depart¬ 
ment of Defense Directive 5210.9, par. VII (A) disables his 
challenge to the criteria or “guide posts” set forth in 
paragraph VII(C)l of the Directive, is another instance of 


“security risks” were given honorable discharges upon their separa¬ 
tion from the military service “the same as the millions of fine men 
that have fought for our Nation and have given loyal service” 
(Ibid.). To say that the members of the 442nd Regimental Combat 
Team were not “exemplary soldiers” is to mock the graves of Japan- 
ese-Americans scattered along the Italian peninsula. To say that a 
soldier who has served the military with a rating of “excellent” is 
not an “exemplary soldier” merely because of a supposed undesir¬ 
able “state of mind” or because his parents are accused of being 
Communists, is to distort our democratic institutions and the Ameri¬ 
can military tradition. 
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appellee’s avoidance of the real issues involved in this case. 
Appellant was careful to point out on p. 12 of his Brief 
that the constitutional issues were relevant, not to appel¬ 
lant’s separation from the Army Establishment, but to his 
stigmatization for life with an “Undesirable Discharge.” 

Thus, the criteria or “guide posts” upon which appellee 
relied to stigmatize appellant are not relevant to appel¬ 
lant’s removal from the Army under paragraph VII (A) 
of the Directive, but to paragraph VIII(F)5 thereof, which 
established the standard for determining the character of 
appellant’s separation certificate. As we have noted, this 
standard—that the character of appellant’s separation cer¬ 
tificate “shall be predicated upon the gravity of the rea¬ 
sonably substantiated information in derogation”—was 
challenegd by appellant as unconstitutional and void at pp. 

21-33 of his Main Brief. 

IV. A “General Discharge” Will Not Moot The 
Issues On This Appeal. 

If, by administrative action on June 12, 1956, appellee 
furnishes appellant a “General discharge,” rather than an 
“Honorable” one, such action will not moot the issues on 
this appeal. While appellee may argue that a “General 
discharge under honorable conditions” will not cause ap¬ 
pellant to be deprived of any benefits he might otherwise 
have received under an Honorable discharge, that state¬ 
ment is demonstrably inaccurate. Although a “General 
discharge” will not automatically deprive appellant of Fed¬ 
eral Veterans’ benefits, he will nonetheless be deprived of 
various and substantial benefits provided veterans by the v 
State of New York. For example, only veterans holding 
“Honorable” discharge certificates or their wives, widows 
and minor children may be entitled to certain burial bene¬ 
fits, N. Y. Gen. Mun. L., § 148; the children of only those 
veterans holding “Honorable” discharge certificates may 
be entitled to State Educational Scholarships, N. Y. Educ. L., 
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§609; only veterans holding “Honorable” discharge cer¬ 
tificates may be entitled to retire at a younger age than 
others from the school system* N. Y. MU. L., § 245; only vet¬ 
erans holding “Honorable” discharge certificates may 
secure a peddler’s license, N. Y. Gen. Bus. L., § 32; and only 
“Honorable Discharge” certificates or “Honorable Serv¬ 
ice” certificates may be recorded so as to put public offi¬ 
cials on notice of the facts set forth therein, N. Y. MU. L., 
§ 250. To say, therefore, that appellant would not be preju- 
liced by the award of a “General Discharge Under Hon¬ 
orable Conditions,” rather than an “Honorable Discharge” 
is to disregard the plain and unmistakable provisions of 
applicable State statutes and the tangible benefits for which 
they provide. 5 

But more important than the loss of the tangible benefits 
to which we have adverted is the stigma attached to any¬ 
thing other than an “Honorable Discharge.” To say that 
no stigma attaches to the “General Discharge Under Hon¬ 
orable Conditions” is to hide from reality. The various 
comments of Senators and officials of the Department of 
Defense at the Hearings before the Senate Committee on 
Armed Services on S. 3096, 83rd Cong., 2d Sess., March 18, 
24, April 1, 8,1954, bear striking witness to the substandard 
character of the “General Discharge” as distinguished from 
the “Honorable Discharge.” Hearings, id., at pp. 44, 45. 
74, 75, 76, 128, 132, 133, 152, 153. As Senator Kefauver 
aptly stated: 

“Some might say that that doesn’t mean much, but 
if they go to apply for a position or a job, and it is 
• • • any kind of discharge other than honorable, 
ordinarily they may as well not apply, because they 

5 In this connection, it will be noted that the New York Statutes 
make a marked distinction between an “honorable discharge” and a 
discharge “under honorable conditions.” See e.g., and compare 
N. Y. Educ. L., § 608, with N. Y. Educ. L., § 609. Cf. Ops. A tty. 
Gen. (N. Y.), 51 St. Dept. 281, 291 (1934). 
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are not going to get a job. You can do all the explain¬ 
ing in the world, but there isn’t a chance, if it doesn’t 
say ‘honorable.’ ” Id., at p. 153. 

Especially is this true where, as here, the General Dis¬ 
charge will bear the notation for all the world to see: 
“AR 604-10 [the security risk regulation] applies.” In 
the context of popular opinion in this country today, it is 
difficult to conceive of a deeper stain, or greater infamy. 
The “General Discharge” brands appellant as “almost 
subversive” and as a “security risk.”® With a “General 
Discharge” identified as a discharge under security regu¬ 
lations, it permanently stigmatizes a man, with the con¬ 
comitant result that he is barred for life from major areas 

® Rowland Watts, a leading authority in the field, has said with 
regard to the “General Discharge Under Honorable Conditions,” that: 

“AR 615-360 states that, ‘The effects of an honorable dis¬ 
charge and a general discharge are identical and entitle an indi¬ 
vidual so discharged to full rights and benefits.’ While this is 
technically true under the letter of federal law, it is not always 
true under varying state laws and is generally not true as far 
as private employment is concerned. As the discharge certi¬ 
ficate in these cases has typed on it ‘[AR 604-10] applies’— 
which only means ‘Disloyal and Subversive’—it is an effective 
bar to all public employment, virtually all defense industry 
employment, and most other private employment where the dis¬ 
charge certificate has to be shown. 

“It is generally recognized that a General discharge is ‘sub¬ 
standard.’ In the absence of the ‘Disloyal and Subversive’ 
identification, it is used in such cases as military ineptitude or 
minor manifestations of homosexual propensities. The Army is 
so aware of its lesser value that the regulations provide: 

‘Notwithstanding the foregoing criteria * * *, when dis¬ 
qualifying entries in the individual service record during current 
service are outweighed by subsequent honest and faithful service 
over a greater period of time, an honorable discharge may be 
furnished. * * * In addition, careful consideration will be given 
to the nature of the offenses and sentence adjudged by a court- 
martial in applying the provisions of a(3) and (4) above, and 
when, in the opinion of the officer effecting discharge, these have 
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of gainful employment. In the eyes of the public, the term 
“security risk” is synonymous with “traitor.” See Ap¬ 
pellant’s Main Br., p. 35, ftn. 13. 


been not too serious and severe, and the remainder of the 
service in the enlistment has been such that an honorable dis¬ 
charge would have been granted had the conviction not occurred, 
an honorable discharge certificate may be awarded.’ (AR 615- 
360, par. 8b.) 

“Except for * * * DA Message 58493, which says, in effect, 
that a man should get a General discharge when the character 
of his service entitles him to an Honorable, there is no clear 
definition of the standards for a General discharge. The regula¬ 
tions state that, ‘Individuals discharged under honorable condi¬ 
tions which do not qualify them for an honorable discharge will 
be furnished a general discharge.’ (AR 615-360, par. 9.) 

“The criteria is suggested but not spelled out by the following: 

‘Continued effort and attention will be given to the early 
detection of individuals who are in fact inept, untrainable, or 
unsuitable for military service. Those individuals who are 
found to be so lacking in abilities and aptitude as to require 
frequent or continued special instruction or supervision, and 
those individuals whose interests and/or habits frequently re¬ 
quire corrective or disciplinary action, will be identified as soon 
as possible after acceptance for service in the Army with a view 
toward (discharge or release from active military service prior 
to expiration of induction under appropriate regulations.)’ (AR 
615-360, par. 10a.) 

“So uncertain is the Army as to the validity of this General 
discharge even for inept service that it reemphasizes: 

‘Officers effecting discharge are authorized and required to 
deviate from this criteria and furnish an honorable discharge 
when, after considering all aspects of the individual’s service, it 
appears that furnishing a general discharge would not be in the 
best interest of the service or the individual.’ (AR 615-360, 
par. 9.) 

“Yet the General discharge has become the general dumping 
ground for all those against whom security charges are brought 
although the charges have not been ‘proved’ even by the Army’s 
dubious standards of proof. It is the Army’s way of creating 
the label of ‘Almost Subversive.’ ” Watts, "The Draftee and 
Internal Security, A Study of the Army Military Personnel 
Security Program,” (New York, 1955), pp. 80-81. 


CONCLUSION 


For the foregoing reasons, the decision of the court 
below must be reversed. 

Respectfully submitted, 

David L Shapiro, 

350 Fifth Avenue, 

New York 1, New York, 

James H. Heller, 

1026 Woodward Building, 
Washington, D. C., 

Attorneys for Appellant. 
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APPELLANTS STATEMENT IN OPPOSITION TO 

APPELLEE'S MEMORANDUM SUGGESTING 

MOOTNESS 

Appellee’s memorandum suggesting mootness recites 
the fact that on June 6, 1956, appellant was notified that 
the character of his discharge was changed from “Undesir¬ 
able” to “General, (under honorable conditions).” As 
we pointed out in the Reply Brief heretofore submitted to 
this Court (Reply Br., pp. 9-12), that fact does not “moot” 
the issues on this appeal. 

At the very outset, it will be noted that not only did 
appellant challenge the validity of appellee’s action of 
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June 2, 1954, furnishing him an “Undesirable” discharge 
certificate; appellant also demanded a judicial declaration 
of his entitlement to an “Honorable” discharge (J. A. 11). 
A “General, (under honorable conditions) ” discharge is not 
an “Honorable” discharge. See, e.g., AR 615-360, par's. 
7-9. This fact was recognized by the recent decision of the 
United States Court of Appeals for the Second Circuit in 
Schustack v. Herren, et al., No. 277, Oct. Term, 1955, p. 1517, 
decided June 1, 1956, where Judge Frank noted plaintiff’s 
argument that a “less than honorable discharge may have 
important adverse effects on a veteran’s eligibility for 
various benefits under federal and state law, 1 and on his 
success in obtaining private or governmental employment. 2 
• • • Besides this direct pecuniary harm, it involves a social 
stigma likely to harm plaintiff substantially. • • • Such 
effects may be aggravated by the requirement that the dis¬ 
charge papers of persons who do not complete their normal 
tour of duty, but are separated pursuant to AR 604-10 * * 
contain the statement ‘AR 604-10 applies,’ thus publicly 

1 Judge Frank noted: “Although a General Discharge (Under 
Honorable Conditions) apparently entitles a veteran to most, if not 
all, benefits under federal law, the statutes of New York, of which 
plaintiff is a resident, require that a veteran have an honorable dis¬ 
charge in order to be eligible for various benefits under state law. 
See e. g. New York Military Law Sections 245, 250; New York 
General Municipal Law Section 148; New York Educational Law 
Section 609; New York General Business Law Section 32. * * *” 
(Id., at p. 1519, n. 2.) 

2 In this connection. Judge Frank also noted: “See testimony of 
Mr. Barr\' Miller before the Hennings Committee, Hearings, Sub- 
Committee on Constitutional Rights, Senate Judiciary Committee, 
pursuant to S. Res. 94, 84th Congress, 2d Session, November 18, 
1955. pp. 393 ff, concerning the difficulties incurred by a veteran, 
given a less than honorable discharge for security reasons, in obtain¬ 
ing a position with a large corporation doing government defense 
work.” (Id., at p. 1519, n. 3.) 
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proclaiming that the Army considers such persons to be 
security risks/ ’ Id., at p. 1519. 

In the case at bar, the words “AR 604-10 applies” do 
not appear on appellant’s corrected discharge certificate 
(Appellee’s memorandum, p. 6B). While, in the words of 
Judge Frank, appellee has not “aggravated” the “direct 
pecuniary harm” and the “social stigma” otherwise caused 
by the proffered “General” discharge, the absence of the 
words “AR 604-10 applies” on appellant’s discharge cer¬ 
tificate means only that, instead of publicly proclaiming 
appellant a “security risk,” the Army says appellant is 
either militarily inept, a homosexual, disloyal, or, perhaps, 
subversive. This was made clear during the recent hear¬ 
ings before the Senate Sub-Committee on Constitutional 
Rights on the 18th day of November, 1955: 

“Private Ross: I believe it had subversives and 
disloyal, because I looked that up. I know it had 
them. But I think it also had homosexuals, and so 
forth. 

“Mr. Hocker: So that anybody who reads that 
paper— 

‘ ‘ Private Ross: Will get the impression— 

“Mr. Hocker: And then reads the certificate you 
give him, will have the choice of deciding whether you 
are subversive or disloyal or homosexual? 

“Private Ross: That is right.” {Hearings, Sub- 
Committee on Constitutional Rights, Senate Judi¬ 
ciary Committee, pursuant to S. Res. 94, 84th Cong., 
2d Sess., p. 442.) 

In appellant’s case, the General discharge certificate 
inflicts even more damage. As a law student and pros¬ 
pective candidate for admission to the Bar of the State of 
New York (J. A. 2), the character of the proffered cer¬ 
tificate erects a serious obstacle to appellant’s prospective 
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career. See, affidavit of David I. Shapiro, set forth in 
the Appendix hereto, p. 7. In any case, appellee con¬ 
cedes that a “General” discharge is substandard when he 
asserts that an “Honorable” discharge “carries a higher 
degree of prestige, for it is regarded by the Army as an 
honor to be conferred upon exemplary soldiers • • •” and 
that it is “ ‘awarded as a testimonial of honest and faith¬ 
ful service’ ” (Appellee’s Memorandum, p. 3). And, while 
it is true that appellant is presumably entitled to the same 
benefits afforded by federal law to veterans holding “Hon¬ 
orable” discharge certificates, 3 he is not entitled to various 
benefits provided veterans under the laws of the State of 
New York. We pointed out in our Reply Brief (pp. 9-10) 
that appellant is entitled to some state benefits but not 
others. Appellee’s assertion to the contrary runs afoul of 
Schustack v. Herren, et al., supra, at p. 1519, n. 2, as well 
as the New York statutes. 

Solely because appellant engaged in non-criminal, con¬ 
stitutionally-protected conduct (which occurred primarily, 
if not exclusively, prior to induction), he is proffered a 
“General” discharge, although his exemplary record of 
military service clearly entitles him to an “Honorable” 
one. See, AR 615-360, par. 8a. Since “liberty under the 
law extends to the full range of conduct which the indi¬ 
vidual is free to pursue # * Bolling v. Sharpe, 347 U. S. 
497, 499, and since “an honorable discharge is an extremely 
valuable property right as well as a personal right, and to 

3 A “General” discharge presumably entitles appellant to “muster- 
ing-out pay,” 58 Stat. 8, 38 U. S. C. 691, et seq., and payment for 
accrued leave, 60 Stat. 963, 37 U. S. C. 32, et seq. Nevertheless, 
appellant’s “corrected” DD Form 214, in the box marked “35. Pay 
Data,” contains the words “Not Applicable” (Appellee’s memo¬ 
randum, p. 6A). To date, appellant has not received, and appellee 
has not tendered, either “mustering-out” pay, or payment for 
accrued leave. 
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deprive a person of an honorable discharge is to deprive 
him of property rights, as well as civil rights and personal 
honor,” United States ex rel. Roberson v. Keating (D. C. 
HI.), 121 F. Supp. 477, 478-479, the issues in this case are 
not moot. Cf. Rudder v. United States, — U. S. App. 
D. C. —, 226 F. 2d 51, 53. The ‘ ‘General” discharge prof¬ 
fered appellant jeopardizes not only his profession, his job 
opportunities and his reputation, it also extinguishes his 
right to valuable veterans’ benefits provided by the laws 
of New York. 

Under Army Regulations, appellant’s exemplary rec¬ 
ord of military service, which bears “character” and 
“efficiency” ratings of no less than “excellent” entitles 
him to no less than an “Honorable” discharge. See, 
AR 615-360, par. 8a. Appellee’s invalid and unconstitu¬ 
tional action of June 2,1954, cannot be vitiated by tender¬ 
ing appellant, after two years of vigorous protest, some¬ 
thing less than that to which the exemplary character of 
^is mihtar^ser^ce ^ ntitles biin. BorrcKv.VUr*™) r _UA.Aff. 

We agree that an “honorable” discharge is “an honor 
to be conferred upon exemplary soldiers” and is “ ‘awarded 
as a testimonial of honest and faithful service’.” But, in 
fact, appellant was an “exemplary” soldier and, in fact, 
his service in the Army of the United States was both 
“honest” and “faithful” (J. A. 9, 20,101). Thus the fact 
that appellee has denied appellant an “Honorable” dis¬ 
charge certificate solely because of non-criminal and con¬ 
stitutionally-protected conduct extraneous to the character 
of appellant’s exemplary military service, which occurred 
primarily, if not exclusively, prior to appellant’s induction 
into the Army (J. A. 3-7), is still before this Court. See, 
e. g., Perkins v. Elg, 307 U. S. 325, 349-350; Schachtman v. 
Dulles, — U. S. App. D. C. —•, 225 F. 2d 938, 940. The 
Army, for invalid and unconstitutional reasons, has given 
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appellant something less than that to which he was entitled. 
If, as appellee contends, the legal effect of a “General 
(under honorable conditions)” discharge is the same as an 
“Honorable” one, there is now no reason for denying appel¬ 
lant the “Honorable” discharge he seeks. Indeed, that is 
the only way appellee can successfully “moot” the issues 
on this appeal. 


Respectfully submitted, 


David I. Shapiro, 

350 Fifth Avenue, 
New York 1, New York, 

James H. Heujsr, 
1026 Woodward Building, 
Washington 5, D. C., 
Attorneys for Appellant. 
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Appendix 

State of New York 
County of New York 

David I. Shapiro, being duly sworn, deposes and says: 

On June 1, 1956, at 3:30 P. M. of that day, your depo¬ 
nent spoke to Mr. Murphy, Assistant Secretary of the 
Committee on Character and Fitness for applicants for 
admission to the Bar of the State of New York, First Judi¬ 
cial Department, with respect to applicants who received a 
“General Discharge under Honorable Conditions” from 
military service. 

Your deponent was informed that an applicant who 
received a “General Discharge under Honorable Condi¬ 
tions” from the Army of the United States, rather than an 
“Honorable Discharge,” would be seriously prejudiced 
with respect to his admission to the Bar by reason of said 
“General Discharge”; that the determination of the Secre¬ 
tary of the Army that the applicant’s military service was 
other than that which warranted an “Honorable Discharge” 
was a factor to be considered by the Committee on Char¬ 
acter and Fitness for the First Judicial Department of the 
State of New York in determining whether the applicant 
had that “character, loyalty, and fitness” enabling him 
to be considered favorably for admission to the Bar of the 
State of New York; that a “General Discharge under Hon¬ 
orable Conditions” would undoubtedly hold up the appli¬ 
cant’s admission to the Bar by reason of an investigation 
and the subsequent determination thereon, which, even if 
favorable, would take considerable time, delaying the appli- 
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cant’s admission to the Bar, whereas, if the applicant had 
received an ‘‘Honorable” discharge, that delay would not 
necessarily be encountered. 


David I. Shapiro. 


Sworn to before me this 
1st day of June, 1956. 


Harold Friedman 


Harold Friedman 
Notary Public, State of New York 
No. 41-641202^—Qual. in Queens Co. 
Commission Expires March 30, 1958 



